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hearings consumed four f~-_ .11 days as well as part s . of three evenings devote d

to public testimony.

The Commission's Role

Assuring equal employment opportunity is a principal function of th e

Commission . The Commission's special interest in ex-offenders is base d

on two factors . First, crime has significant racial implications . Minority

citizens feel the impact of crime in its fullest force because they are mor e

often the victims and because they also are more often, arrested, convicte d

and incarcerated . Second, a criminal record is a major barrier to employ-

ment. It is alleged by experts in criminology, corrections and law that muc h

of the exclusion of ex-offenders is entirely arbitrary and without reasonable

foundation. The disparate effect of such exclusion on minority citizens i s

the Commission's particular concern .

The Commission does not believe that employment offers a tota l

answer to the problem of crime . The causes of criminal behavior are to o

complex to yield to any single solution . Given the state of current knowledg e

it is unlikely that all offenders can be deterred from future criminal activity

by any potential measure . Not all offenders can be rehabilitated and al l

offenders are not potentially employable in all jobs . But if those who coul d

become self-supporting productive citizens are arbitrarily denied the right

to work, the exclusion is counter-productive as well as unjust .

The Commission is equally sensitive to employer's needs to select

capable and responsible employees and to avoid undue risk. Clearly, it

would not be prudent for all employers to disregard all offense background s

for every job . The Commission's experience with minorities, women and
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the physically handicapped has shown, however, that criteria for employment

are often relics of traditional viewpoints or blanket requirements that upo n

examination prove to be unrelated to particular jobs and, although not so intended ,

have the effect of excluding an entire class of applicants .

Total rehabilitation ultimately depends on the social acceptance o f

ex-offenders and their ability to integrate within the community as independent ,

law-abiding citizens . A pivotal factor in rehabilitation is the opportunity fo r

employment that is both stable and sufficiently remunerative to afford a decen t

living standard . It is therefore imperative that job opportunities for ex -

offenders be widened to the extent that is consistent with sound employmen t

policies .

Opening Remarks by Chairman Norton

The perspective of the hearings were set forth in Chairman Eleanor

Holmes Norton's opening statement :

Blatant job discrimination against ex-offenders makes prison

an employment of last resort for many who return there. Yet

discrimination against ex-offenders _seems to many a contra -
diction in terms . If a person has been judged guilty of a crime ,
how can we expect that he will perform on a job like the rest o f

us? Rather than take a chance, who not simply bar "ex-cons "

from most jobs and protect ourselves ?

We have protected ourselves least with this philosophy. W e

will never know just how many men and women have been literall y

driven back into crime by the no-work rules we impose on
ex-offenders . But this we do know . Prison in America is

the kind of experience that makes most who come out want t o
do whatever they can to avoid going back .

Melvin Rivers, President of the Fortune Society, which is a n

organization of ex-offenders, has written, "1 still never met

a guy coming out who didn't have one thing going for him at th e

beginning, namely the will and determination to try and g o

straight . . . to get a job and settle down . . ."
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But Mel found almost everything closed off to him—from constructio n
work because he couldn't get into the union with a record, to singin g
with a group because he couldn't get a cabaret license to sing anywher e
alcoholic beverages were sold . Most ironic of all, he could never ge t
a license to do the one job he learned in prison—barbering . After thre e
years of trying to go straight, MO gave up and went back to crime an d
eventually to prison .

He got there with the help of us law-abiding citizens who by our laws an d
exclusionary practices saw to it that the only work he could get was eithe r
illegal or in prison .

It may be that we have become so cynical and uncaring that reform cannot
be mobilized around the notion of fairness to those who hove paid thei r

debt to society. But surely a society incensed at rising crime rates i s
at last prepared to reverse the irrational process that makes us all ac-
cessories to crimes by repeaters . By denying ex-convicts lawful wor k

opportunities, we are in collusion with the recidivists whose mounting

crime rates so dismay us .

Society starts working against its own interests while men and women ar e
still in prison . The incarcerated are shorn of every personal dignity an d

liberty, and then tossed out unrehabilitated and unsupported—to reintegrat e

into a society that is increasingly as hostile to them as it is anxious abou t

the crime that many are driven to by joblessness .

The available rehabilitation or job training that does exist isn't even clos e

to adequate to prepare inmates to function within the law on the outside . But

our senseless treatment of those who go through prison doesn't stop at th e

prison gate . Various states have enacted a network of what can only b e

called crazy laws, that bar ex-offenders from scores of occupations and

licenses--from veterinarian to embalmer . Even modest jobs affordin g

stability and growth are cordoned off from the ex-offender without th e

slightest regard for whether his offense was in any way related to the typ e

of work now forbidden him or his progress since release .

Private employers quickly follow the state's lead, denying hundreds mor e

jobs to men and women with records . And all of this is done on the basi s

of status alone . The person's prison record is conclusive, while his record

after prison counts for nothing.

And, as if to keep our stereotypes firmly intact, we have done almost n o

systematic studies of the job performance of former inmates that might

persuade employers that their frozen image, once a criminal always a

criminal, is faulty . The end result is that a prison record, even from

many years earlier, excludes men and women from competition in all bu t

menial piece-meal occupations .

This heartless and mindless exclusion from jobs has especially tragic

effects on Blacks and Puerto Ricans, who go to prison in disproportionat e
numbers . Poorly educated and discriminated against when law-abiding,
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they become pariahs once they get a record . David Rothenber g
of the Fortune Society says that a white ex-offender has two strike s
against him, but a Black released from prison is out of the bal l
game .

Over the past several years, the country has come to recogniz e
that racial discrimination now infects American life in strange ne w
ways . Entire institutions have become enclaves of the poor, th e
Brown and the Black, and nowhere is this more ominous than i n
prisons .

To be sure, prisons have always been repositories for society' s
underclasses . But because of the peculiarities of the American
experience, a dangerous link between race and prison has been
forged . Prisons dominated by young Black and Brown men sym-
bolize the society's most awesome failure .

Our point this week is not to show that an ex-offender has a right
to any job, or that a criminal record is always irrelevant. Rathe r
we hope these hearings will help to spur a reformulation of publi c
and private policies toward ex-offenders in two ways ; first by
providing an analytic framework for totally rethinking private and
governmental attitudes toward the employment of ex-offenders ,
and second by developing a realistic blueprint for both short-rang e
and long-range action .

And these four days will give long-overdue attention to the critical
relationship between the high rate of recidivism and employment
discrimination an ex-offender faces upon release . As prisons con-
tinue to fill and the economy continues to decline, the public ha s
become both more fearful and less able to move toward any but
purely defensive measures .

An ex-offender loses various of his civil rights, but most of the right s
forfeited relate to employment possibilities . It is time we applie d
our much touted work ethic to these men and women who want a jo b
more than they want anything . People closed off from decent job s
have no alternative to crime or welfare . Sanity suggests that we
provide more attractive and sensible options . Let us spend this week
trying to find out what they are .

General Findings

The hearings produced a devastating portrayal of the limits withi n

which the search for jobs is confined for anyone who has ever been convicte d

of any violation of the law, no matter how recent or long since its commission .

The transcript is rich in testimony describing the difficulties endured by



ex-offenders in their efforts to regain self-esteem, redeem themselves i n

the eyes of their community and become productive and self-supportin g

citizens . And it records also the frustrations of those whose job it is to

serve ex-offenders and who are forced to counsel concealment of offens e

backgrounds or to urge accepting jobs that are sheer exploitation . Whethe r

on their own or assisted by staff of correctional or social service agencies ,

ex-offenders in their quest for work are circumscribed by statutor y

restrictions and employer policies that in combination close off all but th e

ragged fringes of the job market . Certainly individual-job seekers, and

almost as certainly those agencies who work in the field as now constructed ,

have neither the resources nor the power to overcome the hostility an d

mistrust embodied in laws and ingrained in traditional hiring practices .

The impact on employability of both arrest records and convictio n

records is pervasive and enduring . Arrest information is widely use d

and often equated with a conviction . Convictions for offenses with no apparen t

relation to the job sought often are an automatic disqualification and wher e

an apparent connection between a specific or particular job exists, consi-

deration only infrequently is given to indications of individual rehabilitatio n

no matter how persuasive .

The problem of ex-offender employment, as it developed in testimon y

at the hearings, arises out of a multiplicity of barriers and an inadequat e

supply of positive supportive services . The formidable network of legisla-

tive and administrative provisions that restrict ex-offender employment ,

including licensing laws, policies and procedures in public employment and

private sector hiring, especially where hiring is contingent on fidelit y

insurance, or controlled by Federal, state or local laws, is not matched by
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any resources available to ex-offenders . Services within the correctiona l

systern and available to offenders upon release are under-financed, under -

staffed, and only peripherally directed to labor market considerations ,

either from the viewpoint of upgrading ex-offender skills or active jo b

development . Ex-offenders have no advocates with sufficient power t o

negotiate on their behalf .

The major focus of the hearings was on the negative factors and th e

bulk of recommendations were addressed to opening up employment potentia l

by repealing or amending existing legislative controls and introducing a

variety of new legal measures to protect those with criminal records agains t

unjust discrimination . But equally important are the changes proposed t o

increase, strengthen and re-direct the services provided to them . Ex -

offenders probably need more in the way of positive intervention than man y

other groups, but appear to receive the least .

Even if all statutes and controls that inhibit ex-offender employment

were removed, and the stigma of wrongdoing somehow eradicated, ex-offender s

probably would still fare poorly in a competitive labor market . They ar e

unskilled, inexperienced and undereducated, and alienated by negativ e

experience with authorities . Rehabilitation obviously demands intensiv e

vocational and educational programs beginning in prison and continuin g

post-release, plus systematic counseling, placement and job developmen t

services .

The Commission's Guideline s

The immediate and direct outcome of the hearings was,the promul-

gation by the City Commission on Human Rights on January 4, 1973, of
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Guidelines on the use of Arrest and Conviction Records as Job Selection

Criteria . *

To the extent permitted by the Commission's jurisdiction the Guide -

lines declare the use of arrest information in any employment decision

(referral,"hiring, or promotion) to be an unlawful discriminatory act .

Similarly, the use of conviction records also is unlawful and discriminator y

unless it can be shown that the particular record has a clear relation to the

demands of a particular job or the safe and efficient operation of the busines s

in question . The Guidelines apply to both public and private employment

except where a state or local law or regulation prohibits employment of an

ex- off ender .

Although in force for only slightly over one year the Guideline s

already have had an effect . Claims have been filed and are being processed ,

and as more arrestees and ex-offenders become aware of this protection i t

is to be expected that more will apply for jobs they, in the past, have con-

sidered' closed to them . The impact of the Guidelines extends beyond thei r

value to individual complainants . Employers, especially large sophisticate d

and prestigious companies, probably will take cognizance of their provision s

and reappraise for conformance, their personnel policies .

Recommendations :

Countless recommendations were offered by witnesses addressed t o

all aspects of the ex-offenders employment problem. The Commission ha s

singled out those that, after careful analysis of the testimony appear to b e

*Copies of the guidelines may be obtained from the City Commission o n
Human Rights, 52 Duane Street, New York, N . Y . 10007 .
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fundamental and most urgent . The Commission's recommendations ar e

discussed in full in the appropriate section of this report . Summarized in

brief they are :

State and,,City Legislation

- To prohibit denial of licenses solely on the basis of a prior crimina l

record and restricting denials to those instances where there is either a clea r

relation of a prior offense to the license (or job) sought and insufficient evi-

dence of rehabilitation .

- To amend New York State Civil Service Law so that it enunciate s

a positive policy toward ex-offenders, limits exclusion to job-related offense s

and instances of insufficient rehabilitation, provides review procedures an d

requires an annual statistical summary of ex-offender applications and actio n

taken.

- To amend Human Rights Laws to include ex-offenders as a pro-

tected class, restricting questions that may be asked or information acte d

on by employers .

- To amend statutes governing issuance of Certificates of Relie f

from Disabilities and of Good Conduct to provide automatic issuance, a

shorter waiting period and mandatory acceptance by licensing authoritie s

and public employers .

Federal Legislation

- To provide close control over arrest and conviction data and thei r

dissemination and to place a time limit on the availability of criminal records .
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Program Re-Design

- Re-design of prison work experience, education and trainin g

to develop a coordinated system throughout city and state facilities ,

emphasizing work and educational release, with all vocational rehabilitatio n

directed 'toward current New York City labor market trends .

- Establish a job analysis and development capacity within th e

correctional system .

- Develop close working relations between the correctional syste m

and business and labor to assure relevance of training and secure commit-

ments for work-release and post-release employment.

Provide a centralized city-wide ex-offender employment servic e

to bridge the gap between imprisonment and job placement upon release .

- Utilize available manpower funds (Federal, state and local) t o

develop large-scale public employment programs aimed at permanent civil

service status ,

• Organize all existing public and voluntary programs into a com-

prehensive system to coordinate job development activity through poole d

resources,

- Give special consideration to the employment of ex-offenders i n

job-development, placement and training of inmates and other ex-offender s

and to staffing special units within the State Employment Service and th e

Department of Social Services for ex-offenders .

Areas for Study and Research

- The problems of bonding, preferably by involving the insuranc e

industry directly in assessing the methods best suited to permit bonding o f

ex-offenders .
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- The relationships between offense records and particular job s

or industries, preferably by a consortium of business representatives an d

correctional experts .

- Evaluation of ex-offender job performance by monitoring thos e

placed qirough program auspices .

Develop Citizen Suppor t

- To secure necessary legislation and increase attention to ex-offenders

in funded programs a broader basis of support is needed . A new coalition

should be formed to include correctional personnel, lawyers and Bar associa -

tions, business organizations and major labor unions .

Preliminary Comment s

Before turning to the substance of the hearings, a few preliminar y

comments concerning this report are appropriate . First, although the hearing s

were addressed to the problems of those with conviction recores, the impac t

of an;.arrest record on employment entered again and again into testimony

and has been embraced in the Guidelines . However, the problem. of arrest

records demands special attention, and the Commission intends to work i n

collaboration with other groups to develop additional strategies for dealing

with arrest information.

Second, because of the range and calibre of witnesses, the testimon y

is believed to reflect the current state of knowledge . In the main, such gap s

in data and research findings as exist are largely symptomatic of the insuf-

ficient attention this problem has received heretofore .

For example, to get the employer view and experience the Commissio n

was forced to rely primarily on employer associations because most employers
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do not knowingly hire ex-offenders, and those who do are reluctant t o

testify to their experience in public for fear of stigmatizing their employees .

The often related problem of drug abuse, was deliberately omitted from th e

hearings . Although crime and drugs are too often almost synonomous in the

public view, and although there is considerable overlap among offender s

and drug abusers, the Commission views a conviction record and a histor y

of drug abuse as related but intrinsically different problems . The impact

of a drug history on employability and employment warrants special con-

sideration . Therefore, the Commission held a separate hearing on th e

employment of the rehabilitated addict, in January 1973 . That hearing

succeeded in attracting employers to discuss their experience and viewpoints .

*A report of the hearings on the rehabilitated addict will be published in 197 4

by the Drug Abuse Council. .
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2 .

	

THE CURRENT STATUS OF THE EX-OFFENDE R

Characteristics and Employment Experienc e

A substantial portion of the testimony at the hearings focussed on th e

basic characteristics of ex-offenders, their age, sex, racial origin and socio -

economic status . Professionals in correctional services and manpower program s

consider that it is these essential characteristics that first give rise to the specia l

employment handicaps of ex-offenders as a group . According to many exper t

witnesses, ex-offenders have all the negative employment characteristics of th e

ghetto population from which the majority come . They are educationally deficient ,

and have few if any work skills and only sporadic work histories . Their negative

experiences,,in school, work, and in contact with authority figures leave them

with low frustration thresholds, and high expectations of failure .

The magnitude of the problem of ex-offender employment is apparent

at first from sheer numbers . According to Benjamin Malcolm, Commissione r

of the New York City Department of Correction, over 100, 000 persons annually

in New York City are released from prisons, paroled or placed on probation ,

and sizeable additional numbers come into the city from other communities .

Characteristics of Inmates in City Correctional Facilitie s

Deficiencies in educational attainment and in work skills or experienc e

were apparent from the data presented by Dr . Michael Liechenstein of the Ne w

York City-Rand Institute . Several studies conducted from 1970 onward by th e

Institute, sponsored by the New York Qty Department of Correction, show les s

than 3% of male inmates of city correctional facilities had attended college . Only

55% had attended high school, and 40% had only an elementary school education .
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Only 20% possessed any semblance of work skills . Fifty-three percent (53% )

of the men and 61% of the women were totally unskilled . Two-thirds were un-

employed at the time of arrest and one-third had been unemployed for at leas t

one full year preceding that arrest . A further problem is that 62% of men an d

89% of women sentenced were drug users .

Because those in New York City correctional facilities serve a maximum

sentence of a year, there is little likelihood that such gross educational and vo-

cational deficiencies could be remedied during their incarceration . In New York

City today as in many large American cities the difficulties of ex-offenders ar e

compounded by racial factors . Of those emerging from the city's correctiona l

system 60%,are Black and 25% are of Hispanic origin . Moreover, their averag e

age is 26 and they are preponderantly men . Women commit few felonies . There -

fore only 2-3% of inmates of state facilities are women . They are more ofte n

convicted of misdemeanors or violations . The proportion of women in city cor-

rectional institutions is higher, but still a minority .

The heavy concentration of ex-offenders within those groups experiencing

the greatest current employment difficulties irrespective of criminal records ,

the young and non-white minority males, immediately delineates ex-offende r

employment as a problem with no obvious or easy solutions .

Race and Crime

The apparent nexus between race and crime is a factor that demand s

careful analysis . Particularly illuminating was the evidence from "self-reporting "

studies presented by Dr . Terence V. Thornberry of the Center for Studies i n

Criminology and Criminal Law of the University of Pennsylvania . These studie s

elicit anonymously information concerning unreported violations and offense s

among various social, ethnic and occupational groups . They constitute admissions
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of criminal acts that have gone unnoticed by law-enforcement agents . According

to Dr. Thornberry such studies conducted in many countries characteristicall y

show rates of violation of the law among all groups, especially in the commissio n

of the type of petty crime that constitutes the majority of first offenses that ar e

similar to,the actual incidence of arrest and conviction among the poor, or the

minority poor . The implication is that poverty and the disrupted family life i n

a city ghetto do not necessarily result in more crime, but rather that when thos e

who violate the law are poor they are more likely to be apprehended .

Comparative studies show that groups characterized by low arrest an d

conviction rates engage in a degree of delinquent activity equal to or higher tha n

those with high arrest rates, and second, that the proportion of those arreste d

who are convicted is higher among the poor . Careful comparison of data derive d

from self-reporting studies with actual arrest and conviction records reveal that

the incidence of arrest conforms first with class distinctions rather than wit h

race, and with race only when the minorities are also poor . Because of the dis-

porportionate rate of arrest for minorities Dr . Thornberry stated ,

In relation to topics such as employability we can only' conclude that
the official use of police statistics operates in a dysfunctional wa y
for Blacks in American society. It is dysfunctional in the sense that
using an arrest record as a criteria for employability fails to recog-
nize the facts as we know them — that many persons who are not
Black commit crimes for which they are not arrested ; and that the
rates of criminal activity, as measured by self-reporting techniques ,
are not appreciably different for Blacks and whites . Both races ar e
equally likely to commit offenses but Blacks are more likely to b e
arrested .

The validity of criminal records as a predictive factor is challenge d

further by the added finding that adjudication differs by class and race, especiall y

in the case of juvenile offenses . Blacks and the poor more often are referre d

to the courts for adjudication than whites or middle-class youth' for identica l

types and numbers of offenses . Minority and lower-class youth more often have
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a court record as well as a police record . Given the fact that criminal histor y

frequently begins with pre-teen behavior and that a sizeable proportion of juvenil e

adjudications concern behavior not considered criminal in adults-truancy, runnin g

away from home, or being declared unmanageable by parents — juvenile cour t

records clearly are a discriminatory index, largely to be discounted as a measur e

of inherent individual or group characteristics . Moreover, self-reporting studie s

confirm the general knowledge that there is a strong tendency to outgrow delin-

quent behavior . Those who admit to violations for which they were not apprehende d

or if apprehended left in custody of their family, seldom re-commit illegal acts .

Evidence fiom. a Study of Police Appointment s

The evidence from another study presented at the hearings is also

pertinent . The New York City-Rand Institute conducted a study in 1972 t o

develop selection criteria for police officers* and toward this end compare d

background characteristics of approximately 2, 000 Police Officers appointe d

to the New York City Police Department in 1957 . Available measures of

performance on-the-job were used to determine the type of candidate likel y

to display specific patterns of performance . The sample size was large enough

to study such sub-groups as Black officers, detectives, and college-educate d

men (but not officers of Hispanic origin) . All data was collected at leas t

eleven years after the subject's initial appointment, thus providing a sub-

stantial period of time over which to measure performance .

Dr . Bernard Cohen, director of the study, focused his testimony on

the relationship between a prior arrest record and subsequent job performance .

*Bernard Cohen and Jan Chaiken . Police Background and Characteristics an d
Performance . Lexington Books . D . C . Heath Co . Boston, 1973 .
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The study revealed that 8% of the sample group and 11% of Black applicant s

had been arrested prior to joining the force, differences in themselves not

statistically significant. The offenses for which applicants had been arrested

were primarily offenses against property .

Two significant findings relate to the validity of arrest records a s

a selection criterion . According to Dr . Cohen,

An extremely interesting and important difference was foun d
between the officers who had been arrested prior to joinin g
the force and those who had not . The difference occurred for
the variable harassment, which measures the number of time s

an officer is accused by a civilian of unlawfully or illegall y

issuing a summons or making an arrest . . . Those officers who
themselves had been arrested at one time scored significantly
lower on this variable than other officers, which means the y

were more careful about the rights of arrested persons .

In other words, an arrest background had a degree of positive valu e

as an indicator of potential sensitivity . The principal finding is, however ,

that,

Arrest history was not found to be significantly related to an y
other performance variables, such as career advancement

through Civil Service, promotion or appointment to the Detectiv e
Division, the incidence of absenteeism, injury disapproyals ,
removal of firearms for cause, or termination by the Depart-
ment . . .

Thus, the men who were appointed to the Police Department
despite an arrest history, appear to be at least as satisfactor y

in performance . . . . In conclusion, it appears that a previou s

arrest history for a petty crime has virtually no bearing on late r
job performance of nearly two thousand police officers appointe d

to the Police Department . in 1957 .

These findings led to a major recommendation by the Rand Institut e

that,

Candidates for the New York City Police Department should no t
be discouraged from continuing their application on the basis of
negative information not related to later performance such a s

an arrest for a petty crime .
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As to whether arrest and conviction records of minority group s

have less predictive validity than for the society at large Dr . Cohen commented ,

that although the study did not focus on that particular hypothesis ,

Generally speaking from the growing body of literatur e
in this area it seems to be the case that minority grou p
members are more accessible to being arrested . The y
have a higher probability of being exposed to that kin d
of experience just by living in Black areas usually satu-
rated by police operations and controls . For this reason
the arrest record of a minority person probably mean s
somewhat less than for others .

Effect on Minority groups of the use of Criminal Records

The implications of this study extend beyond police recruiting an d

confirm Dr,. Thornberry's view of the dysfunctional effect of using pas t

criminal records as a selection criterion . For if a past record is found t o

have no bearing on performance in a sensitive post when other attributes o f

candidates are acceptable, then it is unlikely to operate in other occupation s

and professions . Criminal records can only be used as one factor and no t

in isolation, because of evidence that behavior patterns do not differ as muc h

between classes or ethnic groups as do the social responses to behavior .

What is clear is that employment decisions based on arrest an d

conviction records have a disproportionate effect on members of minorit y

groups . And although all ex-offenders fare poorly in the job market, ther e

is evidence that minority ex-offenders suffer even more than their whit e

counterparts . This fact emerges from studies of the employment experience s

of ex-offenders both nationally and locally, and the syndrome of crime ,

minority status and poverty are clearly the critical considerations .
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Attitude Toward Ex-Offender s

Negative public attitudes toward ex-offenders were cited by man y

witnesses as a particular problem . The public, on the one-hand, sympa-

thizes with those who are stigmatized by criminal records, but on the other ,

doubts the feasibility of full rehabilitation .

John Wallace, former Director of Probation for New York City,

said that ambivalence towards rehabilitation is prevalent not only in th e

general public opinion but among professionals in the correctional field

itself. He cited a 1969 Harris Poll finding that 72% of the general public

believed rehabilitation should be the primary emphasis in correction an d

that the majority also considered employment to be the major post-releas e

problem. Yet when asked to evaluate the potential employability of ex -

offenders for a range of occupations, the responses were increasingl y

negative as the status of the job increased . Experienced personnel withi n

the correctional system are equally reluctant to consider hiring those wit h

prior records, and resistance varies also with job status and rank .

The cliche that a prison sentence constitutes repayment of a deb t

to society, has become a hollow phrase . The sentence is the beginnin g

and not the end of punishment . This was effectively the view of witnes s

after witness . An offender's obligation can remain forever unpaid an d

the cruelest punishment is the denial of the opportunity to earn a decen t

living . To expect the public at large or employers in particular to dis-

regard prior conduct entirely, is unrealistic . Both personal and personne l

judgements operate against a view of past history .

What sophisticated law-enforcement officials have learned abou t

the differences among offenders has never permeated public sentiment.
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from long experience of observing first-hand those who pass through th e

criminal justice system, sai d

There is no such thing as the criminal mind. A small
minority of persons convicted of crime have psychotic
personalities, given to irrational, uncontrollable o r
dangerous conduct but most are not much different fro m
you and me . There is no logic to the generalization tha t
a man who has committed a crime must not be permitte d
to move freely in law-abiding society, live freely amon g
law-abiding neighbors, or work freely among law-abiding
employees .

Former New York City Police Commissioner Patrict V . Murphy

said,

Tie greatest obstacle (to ex-offender rehabilitation) is the
attitude of the public which in turn perpetuates statutor y
restrictions, under-funding, and a lack of rehabilitativ e
programs . This vengeful attitude which perceives of th e
criminal as a diseased individual has motivated legislativ e
and administrative bodies to enact a multitude of restriction s
which effectively ban an ex-offender from many positions .

Commissioner Malcolm said ,

Can anyone really expect that there can be meaningful change
in the behavior of an ex-offender when he is faced by a, hostil e
public which refuses to give him an opportunity to earn a de -
cent living and to support his family? How can correctio n
succeed if the community fails to give the ex-offender a chance ?

Employment Experience of Ex-Offender s

No comprehensive documentation of the actual employment experienc e

of ex-offenders exists . Once the term of a sentence or of parole or probatio n

has been completed, the ex-offender generally disappears from officia l

veiw . One recent major national study has been conducted, a study o f

the employment experiences of released male Federal prisoners unde r

parole and mandatory release provisions as of June 1964 .* The autho r

*George A . Pownall, Employment Problems of Released Prisoners . A
Report prepared for the Manpower Administration, U .S . Department of
Labor, Washington D. C . 1969 .
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of this study, Professor George A . Pownall, appeared at the hearing s

and testified to its major findings .

In the mid-1960's, according to this study, only 63% of the sampl e

were employed in full--time jobs and 17% were unemployed, or five time s

the then prevailing national unemployment rate . Many of those who wer e

employed, however, were underemployed, working in low-paid and dead-en d

jobs, characterized by a high degree of instability . Many were employe d

only sporadically and for short periods, suggesting either that their prio r

record was discovered, or that they were employed in marginal, seasonal ,

or temporary jobs . For example, over half experienced one or mor e

periods of unemployment since release and for those employed the media n

for the longest job held was eight months . Median earnings for al l

employed releasees was $256 a month and one-third received only 20 0

or less . The national median earnings during the period was 82% highe r

than the ex-offender sample, indicating the financial hardships faced b y

released prisoners, even when employed .

Ability to find full-time work appeared to correlate positivel y

only with a stable and significant pre-arrest employment history, an d

displayed no significant relationship to prison work-experience or vocations '

Li e
training .

It is important to note that Federal ex-offenders are in many way s

the "elite" . Because of the nature of Federal offenses those convicte d

generally are older than those sentenced to state, county or municipa l

institutions, better educated, and more often have some solid pre-arres t

work history . Perhaps the most significant difference is in ethnic
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of the Fed( ral sample were members o f

minority groups .

Ex-offenders, in this sample, secured jobs largely through thei r

own efforts and contacts . The young and the non-white ex-offender s

generally had n.;nfavorable or,ployment experiences . They tended to h<<v e

fewer contacts and more limited prior work experience . Those under

years of age experienced a higher unemployment rate than the sampl e

average and far fewer were employed full-time .

When race was added to age the disparity in employment succes s

widened markedly . Of non-whites under twenty years of age, 58% wer e

unemployed . The importance of race is underscored by the fact tha t

although educational achievement displayed a degree of relationship t o

employment experience for whites, for non-whites it was not significantly

related . The stigma of a conviction when added to minority status ,

virtually nullified the advantage of above average schooling .

Race emerged from this study as the most crippling handica p

and the most insuperable . Taking together the study's major finding s

— a positive relation between employment prospects and past wort : his' ,)ry ,

the correlation of recidivism and unemployment, the diminishing .yob

opportunities for repeated offenders, and the lesser opportunities fo r

non-white ex-offenders, — the self-perpetuating dynamics of race an d

crime emerge . The minority ex-offender is less likely to be employed

prior to conviction, and, therefore, handicapped upon release . And

because his job opportunities are limited he is more likely to b e

rearrested and reincarcerated . Therefore, his original unfavorable

position is continually worsened, and vocational education as well as
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general education in prison are equally unliely to make any important

difference to him . Thus the average employment experience presente d

by this study, poor though it is, represents a level of employability fa r

exceeding the prospects of ex-offenders returning to the New York

City labor market from state and local institutions, who are predominantl y

Black or Hispanic .

Jobs In New York City_

The job experience of those with conviction records was presente d

by parole and probation agency officials and representatives of the majo r

voluntary associations serving ex-offenders . The only pertinent statistica l

data presented at the hearings was based on a review of qualifications fo r

jobs open to trainees under Federally-funded training programs during

1971 . This survey, conducted by the Manpower and Career Developmen t

Agency (MCDA)* of the City of New York found that 297 of occupation s

embraced by manpower programs disqualified anyone with a convictio n

record. Examples of jobs excluded are clerks, key-punch operators in

insurance companies, messengers in health centers, and building servic e

and maintenance workers . Assistant Commissioner Gary Lefkowitz, i n

discussing these findings, sai d

Based on our experience, we found employment disquali-
fications applied to specific types of companies an d
industries rather than cutting across the whole employ-
ment market. Small companies, one hundred employee s
or less, have a more lenient hiring policy for ex-offenders .
They are more flexible, personalized and informal in thei r
procedures, and these qualities seem to create a mor e
favorable climate for the ex-offender . Employers in manu-
facturing and blue-collar occupations are also mor e

*Now the Department of Employment .
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receptive to employing the ex-offender .

	

. The real
problem rests mainly with large corporations parti-
cularly in the following industries : Wholesale an d
retail trade, finance, insurance, banking services ,
health, transportation, utilities, and government .

New York is the nation's financial capital and a corporate head -

quarters town, a commercial and service center, rather than a manu-

facturing center . Manufacturing, once the largest employer has move d

to a poor second place and continues to decline . White-collar occupations ,

particularly in finance and government, total an approximate 3, 000, 00 0

jobs and have been the increasing sectors . Moreover, the number o f

small businesses continues to decline . Given the likelihood that thes e

trends will continue, intensified by a shrinkage in white-collar jobs i f

large corporations shift their headquarters from the city, the search

for jobs for ex-offenders will be further restricted if it continue s

confined to blue-collar jobs in small companies . The recent slack in

the local labor market exacerbates the longer range trends .

Against this backdrop it is not surprising that both official an d

voluntary agencies serving ex-offenders have grave difficulties i n

finding jobs for ex-offenders .

The following excerpts of testimony from professionals who

endeavor to assist ex-offenders reveal job-finding to be little mor e

than scavenging the labor market .

The most successful place for jobs has been in th e
restaurant industry. Such jobs require very little
skill. They are the left-over jobs . You always have
these types of jobs, deadend jobs . The person is not
going anywhere . He is a short-order cook today . He
will be a short-order cook tomorrow and ndt makin g
any more money then than he is now . Therefore, ther e
is always a heavy turnover in these jobs and employer s
are always looking for someone who will do menia l
work at low pay .
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My experience has been in the factories . This is not
necessarily a referral on the part of the probation of-
ficer because the probationers know there are certai n
companies in the garment district where they can g o
and work a day at a time . They are not investigated .

I have had some success with temporary employment .
They go on their own to 80 Warren Street . At the
agencies there are jobs that are temporary . They g o
on standby. A guy may have a truck to load that day .
You get paid by the day $10, $12, $15 a day . They g o
often . It is not the kind of meaningful employment tha t
I try to motivate them towards .

I have found a few temporary jobs in the City Park s
Department, — not Civil Service .

The job for the ex-offender is a big order . The lack o f
a job probably means welfare, idleness, frustratio n
and parole violation . The lucky one who gets the al l
important job is likely to be paid minimal wages . He
works on a rotating schedule in a factory or plant . He
spends eight hours in non-skilled repetitious mindles s
tasks . He endures deafening human and mechanical
noises . He is constantly overseen by a foreman. He
is told where, how, and when to station himself, and
he knows he must walk a tightrope, day after day . Mor e
importantly, this job is nightmarishly reminiscent o f
prison life .

I stay away from the big companies and employment
agencies . My clients are most important to me and I
use my efforts in the small companies where I can hop e
to find a job.

It's a tall order to place minority males with a tenth or
eleventh grade education at best in a competitive jo b
market.

Pushers in the garment industry, unloading a truck,
distributing flyers, day to day work, that's what I ca n
find.

For those of us who work in the field, our biggest proble m
in the rehabilitation process is to find the man a job . It
is extremely difficult .

. . .The lowest level of employment, the last to be hire d
and the first to be fired. They generally get paid ver y
minimal wages and sometimes are exploited by employer s
who know that they have a record and their chances of

finding suitable employment is slim .
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In the testimony of numerous witnesses a dismal picture emerged

of a struggle to locate marginal, casual, temporary work, paying bottom -

level wages, all virtually deadends . Particularly dismaying is the fac t

that even relatively undesirable jobs are difficult to find . The many ex -

offenders who testified confirmed this picture . Most ex-offenders who

testified had not been recently released . They had managed to survive o n

the streets for years . And they found that their job prospects failed t o

improve with the passage of time . Living was a continual struggle fo r

them, save only for the fortunate few who work in organizations servin g

ex-offenders, The Fortune Society, The Urban Coalition, or special project s

within correctional services designed to employ ex-offenders . Although the

personal narratives given by ex-offenders focused on the many jobs denie d

to them, most who testified ultimately succeeded in finding some sort o f

work. But few were working at more than bare subsistence wages or with

any degree of job satisfaction or security .

Women Ex-Offender s

Although the discussions of jobs problems were mainly directe d

toward men, women ex-offenders may be even more disabled . Joseph

Connor of the Women's Prison Association told the Commission that wome n

offenders once had the dubious advantage of greater ease in concealing a

criminal record because women characteristically withdraw from the labo r

market for periods of time . Now, the shrinkage in blue-collar jobs affect s

them more adversely than men . They are not eligible for the physica l

laboring jobs that remain, and the largest employers of women, the hospitals ,

government, retail trade and financial organizations, all routinely fingerprin t

or bond all employees . He estimated that of women inmates housed in the
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Bedford Hills facility, one-third have sufficient skills for clerical, hospita l

or data processing jobs, all areas where they are unlikely to be hired .

Familial problems compound the problems of women ex-offenders .

A statistical profile of 120 inmates in the city's Correctional Institution fo r

Women in.-1972 found that 61 of the women had children and only 29 had eve r

lived with their children .

How Ex-Offenders Find Job s

According to parole and probation service witnesses an estimate d

90% of ex-offenders under supervision find jobs on their own . A reasonable

assurance of some form of employment is often the basis for probation o r

parole . Such assurance of employment, it was alleged, is sometimes eithe r

a facade, an "arrangement" by a family member or friend, or sometime s

part of a process of exploitation whereby, as one ex-offender said ,

Employers sign up men in prison as a source of cheap labo r
for the jobs that no one else wants .

Only a fraction are placed by parole or probation officers and even a smalle r

number by employment agencies .

Parole and probation services have no systematic channels of referral .

They depend on personal contacts established by an individual officer or agency .

Correctional officers scan the daily classified advertisements in the press fo r

potential jobs, often telephoning and posing as an applicant to sound out a pros-

pective employer . They canvass employers known to them and in some instances ,

as a matter of personal relationship, are able to persuade a friendly employe r

to consider a particular applicant. The same process is carried on by th e

*See the New York Times . October 19, 1973 p . 43.
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voluntary agencies in the field . Recommendations and referrals by pro-

fessionals can be an asset when the employer is known to them. But with

the unknown employer, such a referral is as often a liability because i t

makes known the fact that the applicant is an ex-offender . Therefore, whe n

referrals are made to unknown employers, the ex-offender generally is sen t

on his own to handle the application in his own way and at times counselle d

to avoid disclosure of his record . The questionable ethics involved i n

counselling an ex-offender to be less than truthful is disturbing to man y

parole and probation officers but accepted as a necessary adjustment to th e

realities . For, as one probation officer said ,

Many employers just ipso facto will not hire anyone with a
conviction record or even an arrest record, when he might
have been acquitted . We have tried very, very hard to re -
educate them but very frequently to no avail . I think someone
asked the question 'Do you advise probationers to reveal thei r

arrest records?' That is a good question . We have found that
sometimes it would be better if the probationer did not spea k
about his arrest or conviction record . It might be unethical ,
it might be a violation, it may be a distortion of the truth . But
sometimes when we are really up against it, there is nothin g
you can do but to say to them off the record, 'Okay . Take a

chance and don't mention your record . That is, don't voluntee r
the information that you have a record unless they ask you. '

Probation and parole officers also are aware of the impact of race on job

findings, as evident in excerpts from the testimony ,

There are few calls for jobs for minority youths with a tenth -

grade education.

I find we don't have many requests for jobs from white pro-
bationers . Most of them seem to be able to make their own

contacts and secure employment .

Our major problem in securing employment is for Blacks and

Puerto Ricans . I do feel that color and ethnic background i s
one of the main reasons our problems have become so difficult

. . .not the fact that they are ex-offenders ,or probationers .

It is the general belief among experienced professionals in the field that
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employers of the majority of ex-offenders who are working are unawar e

of their employees' prior record . Ex-offenders work either where n o

questions are asked or where the truth is unlikely to be revealed . Ex -

offender employment is unstable . First, they work more often at high -

turnover jobs where detailed personnel records are not maintained and

questions of background history do not arise . And when an ex-offender suc-

ceeds

	

in finding a job by denying or concealing his criminal record, h e

almost inevitably is dismissed when the facts are disclosed either inad-

vertently or through routine credit clearance or other personnel checkin g

processes .

At the time of the hearings, the efforts of most parole or probatio n

agencies and voluntary services were focussed on securing placement i n

training programs because their usual sources of jobs were shrinking . But

because training programs are shaped to meet the standards of cooperatin g

employers, they too do not welcome ex-offenders, and the "creaming "

process is intensified when total funding for training programs diminishes .

Probation and parole officers who testified report that the majorit y

of their caseloads is counted as employed . There is no data to indicate

how transient this employment is, or whether it is full-time, part-time

or casual. No estimates are available for the thousands of ex-offender s

no longer under supervision or those released directly from prison afte r

serving a full sentence . The most optimistic assessment that can be mad e

is that the problem is largely one of unstable work and under-employmen t

rather than long-term unemployment .

The high recidivism rate estimated by police and correction expert s

casts doubt on this interpretation . Former Commissioner Murphy in hi s

testimony estimated that in New York City 85% of those arrested for robbery
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or felonious assault have prior felony arrests, and 80% of those in ou r

penal institutions have been there before -- once, twice or three times .

The inference he draws from these figures is that ,

What we seem to be dealing with is a group who are arrested ,
prosecuted, imprisoned, again and again, and presumabl y
o4ly tentatively employed, if at all, in the intervening days o r
months .

Recidivism and Employment

Although recidivism data may be inaccurate because it is largely

unanalyzed and includes parole and probation violators as well as thos e

rearrested but not convicted, the data suggests a high rate of repeate d

offense . . Little is known, however, regarding how recidivism is affecte d

by employment . Available research data on recidivism can only be use d

inferentially, as evidence of the potential impact of employment on crimina l

activity. For example, Professor Herman Schwartz, Professor of Crimina l

Law at the University of Buffalo, believes that employment is among the fe w

factors that would reduce recidivism and supports this belief by an analysi s

of comparative recidivism data . He said ,

The recidivism rate is much higher in economic crimes lik e
larceny, robbery and theft . By far, those are the areas wher e
recidivism is the highest . It is of course very low, as we all
know, on homicide and it is not that high for assault offenses ,
or sex offenses . It is really economic crimes that are mos t
difficult in this regard, and my own experience in talking to me n
who are out on parole is that the problem of jobs for those gettin g
out of prison is just so difficult, they are turned away over an d
over again, the jobs they can get are deadend jobs ; indeed one of
the most embittering experiences is the experience of an inmat e
who is given an open date on parole, but will sit for up to six
months because they won't let him or her out until the inmat e
gets a job. And then, in desperation, they will let him out afte r
six months .

I have no doubt in my own mind that one 6f the major vbays of
reducing recidivism is to improve the job picture, if only becaus e
it will reduce the temptations. But it may also reduce a little of
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the cynicism and bitterness that results from being told, 'Okay,
now shape up. You've done your time . Now shape up and be a
good member of society and you can go out and get a job .' And
in this society you cannot live without a job .

The lower rate of re-arrest of probationers compared with parolees ,

or for,those sentenced to short-terms compared with those incarcerated fo r

longer periods, also can be interpreted as indicating that employment is a n

important variable. Employment prospects are better for probationers than

for parolees . Opportunities for work decline with the length of incarceration ,

not only because contacts are lost, but also because it is also easier to con-

ceal a short sentence by inventing a plausible reason for a brief absence from

the labor market . But the apparent causal connections between the type an d

length of sentence and the rate of recidivism also reflect sentencing determi-

nations,for those considered good risks are placed on probation or given

shorter sentences . Moreover, employment history is an important facto r

used in the assessment of rehabilitation prospects by the courts, parole

boards and other authorities .

Those whose job it is to determine sentencing, operate on the reasonabl e

assumption that employment is a positive factor in rehabilitation . Despite

the lack of statistical evidence this is the informed majority opinion . But the

real test, however is not employment per se, but a job that offers some pros-

pect for a stable and secure economic status, and some hope of moving beyond

the barest entry-level work and wages . Commissioner Malcolm testified,

It has been my observation based on twenty years experienc e
in the field of parole, that one of the most " devastating experi-
ences to a parolee is to find that all jobs open are jobs such
as car washing, pushing carts in the garment district or dis-
tributing circulars . These demeaning jobs for a person who
is equipped for something better, hastens his return to crimina l
activity.
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Parole and probation officers appearing at the hearings testifie d

that current caseloads show substantially lower rates of violation fo r

ex-offenders placed in appropriate jobs, and that those with better paying ,

fell-time and steady work are much less likely to be re-arrested than thos e

with no jobs, part-time or low –paid jobs . As one parole officer said ,

If an ex-offender can get work upon release and keep it fo r
six months the probability of recidivism declines substan-
tially and is almost negligible . The first six months are th e
acid test .

Only one local statistical study was presented at the hearings, th e

findings of a recent probation department program in Monroe County .

According to a witness ,

Local employers in that county trained five hundred thirty -
six men and women on probation for one year in a cooperativ e
plan to seek and provide them with better employment . After
a year and half of this group only four were re-arrested which
means that five hundred thirty-two succeeded.

This example suggests the kind of solid evidence needed : the

employment record of ex-offenders hired with complete disclosure of pas t

records, in sizeable numbers, and evaluated for performance and stability .

The hypothesis that the quality of a job is a key factor in turning away from

crime is so eminently reasonable, that correctional experts need no furthe r

documentation. But the other side of the coin, or how well ex-offender s

perform as employees, needs more substantial evidence and more of it

must come from employers' experience .

Employer Experienc e

The testimony of employers who hire ex-offenders in full knowledg e

of their prior records, although fragmentary, is nonetheless significant .

Limited though it was, it strongly suggested when ex-offenders are given
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an opportunity to work at a job appropriate in immediate demands and with

future potential, they will prove at least as satisfactory in output and jo b

stability as similarly qualified applicants without a criminal record and tha t

under satisfactory employment situations recidivism is likely to be minimal .

Most of the employer testimony presented at the hearings develope d

out of programs to employ ex-offenders by specialized correctional services .

Division for Youth Experience

The program with the longest experience is that established in 196 1

by the New York State Division for Youth . This program was based on two

premises . Milton Luger, Director of the New York State Division for Youth ,

said,

One of my basic premises is that it's not a matter of lettin g
offenders or ex-offenders work . It is a matter of paying them .
They have been working for this system already . Let's stop
exploiting them and do something about giving them remuneration .

The second basic, I believe, is that the system desperately need s
what they have to offer . Rehabilitation up to this point, despite
good intentions and a lot of decent people working in the system ,
has become apparently ineffectual because the clients, — the
inmates, — have not been brought into making meaningful de-
cisions, getting on board, assuming responsibility . They have
not been receiving the kind of compensation that is absolutel y
due them to make them part of the rehabilitation effort, so that
we can develop mutual respect and cooperation between staff an d
inmates instead of functioning with armed camps . The system, I
believe, cannot succeed without the intentional input of its clients .

From a small beginning in 1961 when two ex-offenders were hire d

through funding provided by a private foundation, the program for employin g

ex-offenders has grown in size and acquired provisional civil service status .

Three categories of ex-offenders are hired ; young men and women stil l

institutionalized in Division for Youth Centers who are given staff statu s

and function in leadership roles inside the facility, recent releasees who
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who after a brief period of self-reliance are recruited to wor k

for the Division, and adult ex-offenders referred by the Department o f

Parole . To date, a total of 295 have been employed with 43 on

staff. The jobs initially were not intended as permanent careers ,

but rather as transitional work opportunities, especially for the

institutionalized youth who were hired . Because the contribution s

made by youthful inmates proved valuable, the professional staff

determined to enlarge the program and develop more permanent

adult jobs . The program now is seeking to establish a permanen t

career ladder within civil service .

Ex-offenders have worked in a variety of jobs within th e

Division, as respected and responsible members of after-car e

teams, outreach community workers, counselors, after-car e

case-workers, office workers, child-care workers, house parent s

and in research . Some have been propelled by this experience int o

professional careers . For example, a former bank robber, wh o

after paraprofessional experience was trained in social work school ,

is now the assistant superintendent of a camp facility within th e

Division for Youth . Ex-offenders employed have made more in

the way of contributions toward the program, in gaining the trus t

of youthful offenders and developing community contacts, than the

program has been able to provide them in return . The staff plan s

to correct this imbalance by developing a career ladder . The

critical elements in the design of a career plan are finding jo b

titles and assignments that incorporate ex-offenders into staf f

without creating "ex-offender" jobs or units, and developing
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promotional procedures not dependent on written tests or irrelevan t

credentials, and yet meeting civil service standards .

Experience with ex-offenders in this program is constantly

evaluated . And research findings show the critical element is t o

develop job-focussed screening criteria . The offense backgroun d

is not the focus of screening . Selection concentrates on huma n

relations skills — the ability to communicate and to provide leadership

skills — determined by oral rather than written testing . The program

has come to rely heavily on ex-offender staff members to intervie w

new recruits, for they have proven better able than trained social

workers to gauge the sincerity of interest in the work of parole e

applicants . And ex-offenders have been better able to disregard an

offense background of an applicant and select those who will bes t

meet the needs of a job .

Although personal attributes and aptitudes have been found

to be the essential factors determining success on the job, ongoin g

analysis of ex-offender employees included study of the impact o f

differential criminal histories on job performance . Thus far, nothing

in the program's experience suggests that the nature of an offens e

background has significant predictive value . To the contrary, thos e

who by conventional hiring standards would be adjudged the poorest

risks — repetitive and serious offenders from disrupted families —

often have become the most successful workers in the program .

R . O . R . Program

A more recently established program in New York City report s

parallel experience . Ex-offenders have been hired in a program operating
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under the aegis of the Probation Department in the Release o n

Recognizance Division . Established in June 1971, the prograir i

aims to provide ex-offenders with meaningful employment . A

felony conviction is a disqualification for the positien of probativ e

officer in New York City (although pot in several upstate countie s

in the state) . Other jobs are not proscribed . John Wallace, the

former City Director of Probation who shares with Mr . Luger th e

belief in the value of ex-offender contributions to correctional se ,-v Ice s

and the importance of, "hiring the product we turn out, " secs thi s

new program as one way to fulfill that objective .

The Release on Recognizance Division conducts pre-tria l

investigations, an expanding service . To augment staff, a para-

professional job title -- the Investigator Aide — was created ,

designed to open jobs to under-employed or unemployed persons .

Although not designed for ex-offenders, a clean record is not a

requisite . Of 30 selected for the pilot program, one-third had

criminal records . The program offers a six months training perio d

after which trainees are eligible for civil service examination an d

if successful become Investigator Aides . As Aides they are give n

released-time for continuing education at the John Jay College o f

Criminal Justice . The career ladder provides eligibility for promotio n

to the rank of Investigator and then to Senior Investigator and permanen t

civil service status . Promotional steps depend on length of experienc e

and educational achievement . Senior Investigators are able to mov e

into a variety of administrative posts, including Court Clerk . None

hired were high school graduates, but during the first six months all

trainees received high school equivalencies . At the time of the
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hearings all but two N.\ ere already enrolled in the second semeste r

of the freslui,ai year at John Jay College .

Investigators Aides work side-by-side with Investigators and

probation officers in the courts, in the Tombs and in neighborhoods ,

to complete case investigations . The then Director of the program,

Jack Highsmith, testified that once the initial resistance on the par t

of professional staff (not resistance to ex-offenders but the typica l

resistance of professionals to the creation of paraprofessional titles )

was overcome, the program functioned successfully. Only one of th e

original 30 trainees failed to complete the training period . All other s

have shown an aptitude for the work and the academic subjects required ,

and as a group have augmented the agency's ability to relate to com-

munities . They go into areas professionals are reluctant to visit.

Some are bilingual, an important skill . All have demonstrated enthusiasm

and capacity for the work. No differences have been found between

ex-offenders and others in the group . According to Mr . Wallace ,

You can't tell who has a record unless you look at his
personnel file .

This program already has become a model emulated by other cities .

Two Investigator Aides appeared at the hearings and excerpt s

from their testimony indicate the degree of job satisfaction.

I have a record and ROR (Release on Recognizance Division)
was my first chance to get what you would call a decent job .
Other than that I had done waitress work, barmaid work . I
had tried to get other jobs as a secretary or switchboard op-
erator but I guess when I got down to the line 'Have you eve r
had an arrest record?', and my answer was 'Yes', they gave
me a nice little smile and told me they would contact me .
Now working in the ROR department as an Investigator Aide
we do the same job as the Investigators and we get less money

than they do. But soon it will be better .
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All I have to say is that its working . I know that most
of us appreciate it because some of us did have records .
Some bad and some good . The work we do really like .
Sometimes its hard . Sometimes its not. It's good .

Correction Department Program

The New York City Correction Department also has been employing

ex-offenders in their recently developed paraprofessional program . Onc e

opposition to the program by Correction Officers was overcome, Cor-

rection Aides were hired . As with Investigator Aides, the title is not

designed as an ex-offender job . The program then relatively new, an d

not yet evaluated, represents a significant departure from conventiona l

correctional hiring policies .

Additional Employment Program s

Testimony concerning experience with employment of ex-offenders wa s

given by those who operate programs supported by the Vera Institute o f

Justice and the Criminal Justice Coordinating Committee . These include d

the Court Employment Project, an alternate to adjudication for firs t

offenders, a demonstration program conducted by the Bedford Stuyvesant

Development Corporation, and a variety of programs designed to stimulat e

employment of ex-offenders in both the public and private sectors . All program

directors agree that experience proves that a background of crimina l

behavior is not a valid predictor of employment potential, and no definitiv e

correlation exists between the nature or severity of the offense and job

performance . Recidivism moreover is negligible . In special programs ,

the aggregate number of ex-offenders employed is small but the finding s

are significant. Kenneth Marion of the Vera Institute said,
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It has been increasingly apparent to us as we have followe d
the people who have come through our various programs, that
employment plays a significant role in whether the individua l
really frees himself from the criminal justice system or jus t
moves in a bigger loop inside the system .

Perhaps the best known program to employ ex-offenders is th e

Pioneer Messenger Service employing 35 ex-offenders and serving 30 0

businesses . The service has grown, not because of its social goals, but

because it provides service that can compete with conventional messenge r

services . Pioneer's rates are identical with competitors . Because of the

program's commercial acceptance, and because 78 of those formerly em-

ployed have remained with the service and been promoted or have move d

to other full-time jobs or full-time school enrollment, this program has bee n

the stimulus for an increasing range of employment programs . Among the

customers of Pioneer Messenger Service are numerous businesses who neve r

hire ex-offenders, including financial firms where fingerprinting and bondin g

is routine .

Private Sector Employment

Testimony from private sector employers was limited to two business -

men who volunteered to testify . Milton Lynn, who has employed ex-offender s

in a metal fabrication company for 25 years said ,

We find there is no difference between our regular employees an d
ex-offenders . They are all the same . They are now part of the group .
They are part of our business . They are part of society . And be -
cause of this we have been successful .

From his experience he was able to identify some missing ingredient s

in the relations between employers and correctional personnel and parole and

probation officers . Few in his view are able to counsel either ex-offender s

or employers appropriately . They do not have sufficient information about

prospective jobs . Too often, he said,
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Job finding for ex-offenders is just that, finding a job fo r
someone with a record, and not finding a job that is suite d
to the individual's aptitudes and matching those aptitude s
and skills to particular jobs . And the salary offered is crucial .
It must be adequate . A man cannot start on a minimum salar y
because he is going to slide back . He must have enough to live
on and live decently . If employers get enough information abou t
him we may be able to pay him at a skill level he has that is no t
revealed to us otherwise . When he comes in, someone has t o
talk to him, counsel him, give him a training program . We must
teach him . If this man doesn't feel he is going to get anyplace he
is not going to stay . He is going to go back . He must know he ha s
a future. He must know what his salary will be, his benefits, an d
his prospects .

Expressing a similar view, Arthur J . D'Lugoff, owner of a larg e

restaurant said ,

I don't think that the fact that a person did go to prison necessarily
makes him more or less honest . This is my personal experienc e
. . . I haven't found them (ex-offenders) more satisfactory or less .
I have found them as the general run-of-the-mill population . In
other words it is not something to be afraid of .

The testimony of these two employers is impressive for its honest y

and realism . Neither expects ex-offenders to outperform others . The y

recognize that successful employment depends on a reasonable match betwee n

employee aspirations and employer requirements . Particularly important

is that these employers, in common with special programs, find past arres t

and conviction history to be irrelevant in predicting success on the job .

When those who determine policy in employment areas now largely close d

to ex-offenders do so on the assumption of an inevitable relationship betwee n

past offenses and future job performance, this finding is crucial . Thi s

basic agreement stemming from a diversity of experiences, albeit smal l

in number, is sufficient to call into question what has been accepted a s

conventional sound employer policy .
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3 . BARRIERS IN LICENSED OCCUPATION S

Every jurisdiction in the United States, Federal, state an d

municipal, has enacted laws that impose upon those convicted o f

an offense a wide range of penalties over and beyond direc t

criminal sanction, known as civil disabilities . The effect o f

this body of law is to deny ex-offenders many of the primar y

rights of citizenship - the right to vote, to serve as a juror ,

to enter into contracts including marriage, to initate a la w

suit, to hold public office, and to engage in a wide range o f

occupations in both public and private sectors . The statutory

disabilities governing employment constitute a barrier identifie d

by virtually all who testified at the hearings, a barrier that ha s

a pervasive effect on the job potential for anyone who has eve r

been convicted .

Many of the statutes that govern occupations are apparen t

survivals of a feudal past with little current functional justi-

fication . They are in reality nothing more than additional penaltie s

for transgressions of the law . Yet they persist largely unchallenged

and even unevaluated . A wide range of witnesses invited seriou s

question as to the merits of any and all civil disabilities . But

within the context of the hearings, the focus of testimony was o n

those that directly govern entry into licensed occupations and publi c

employment . Because the problems encountered in public employment

extend beyond the statutory controls imposed by state law to the
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public agencies, the question of public employment merits separat e

consideration . This section is concerned solely with license d

occupations, and the impediments to securing a license essentia l

to employment in a wide range of jobs in both the public an d

private sector .

Until late in the 19th century, licensing generally wa s

confined to the learned professions, particularly law and medicine .

Currently, a wide range of semi-professional, technical and eve n

semi-skilled and unskilled occupations are subject to statutor y

control . Occupational licensing is proliferating at an ever -

accelerating rate, and today an estimated 7,000,000 person s

in the United States work in licensed occupations . In New York

City alone an estimated 500,000 workers are subject t o

licensing laws . At the time of the hearings, no precise coun t

or analysis of licensing statutes had been made . Since the

hearings the American Bar Association has compiled the basic per-

tinent data and reports that a search of state legislative code s

discloses a total of 1,948 different provisions that . affect the

licensing of an ex-offender .*

	

All either totally or partiall y

foreclose the controlled occupation to ex-offenders .

Notwithstanding the growing importance of this phenomenon ,

none of the few studies of licensing laws that have been made hav e

evaluated systematically the effect these laws have on the qualit y

of licensees, or the opportunities for ex-offenders . This low

*Laws Licenses and the Offender's Right to Work . American Ba r

Association . National Clearinghouse of O naer Employment Restrictions,
.,

Washington, D .C . 1973 .
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visibility may be attributable to a general ignorance of th e

existence of such laws and their provisions, an ignorance share d

by many professional in the correctional services as well, o r

may be symptomatic of the accepted view that licenses are a

privilege rather than a right, a privilege to which ex-offender s

are riot entitled . Indeed this last has been the traditiona l

stance of the courts .

A major national study of civil disabilities published i n

1970 by the Vanderbilt Law School reveals the complex network o f

statutes that deprive ex-offenders of countless vocationa l

opportunities as well as other fundamental rights . This repor t

provided a comprehensive view of licensing restrictions .

Provisions restricting the convicted criminal' s
right to work are usually encountered as a
part of the broad scheme of regulation s
necessary to protect the public health, safety ,
and morals . As a general rule, if an oc-
cupation is licensed or classified a s
public employment, past criminality may denot e
unfitness . It is clear that the publi c
interest requires regulation of a wid e
variety of occupations and activities . No
one disputes the right of government t o
subject their own employees to reasonabl e
regulations . Similarly, many professiona l
callings are proper subjects for licensing ,
including imposition of reasonable entranc e
requirements and standards of performance fo r
practitioners . When regulatory provision s
extend to semi-skilled and unskilled pur-
suits, however, the necessity for regulatio n
becomes questionable . . .Occupational licenses ,
however, are now so extensive as to invit e
serious questions regarding their necessity
and purpose .

The public often places heavy reliance on th e
ability and fidelity of individuals in un-
licensed occupations . Salesmen, servic e
station attendants, and lifeguards, for ex -
ample, are not required to be licensed . Genera l
law, however, protects the public against
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incompetence and immorality in these areas .
It would be equally effective in the case o f
many licensed occupations . Nevertheless ,
the procession of license status continue s
at a steady pace and it is likely that mos t
of the legislation will be upheld as a
legitimate exercise of police power .

Aside from objections of being monopolisti c
and in restraint of trade, the over-extensio n
of licensing is particularly ominous for a
person with a criminal record . *

This study concludes that because licensing statutes are char-

acterized by overbreadth of coverage, vagueness of language, an d

inconsistency between and within jurisdictionsin their application ,

there is an apparent lack of any rational connection between prio r

conviction and the occupation governed . Therefore, such laws ma y

indeed violate the Eighth or Fourteenth amendments as cruel o r

unusual punishment or deprivation of equal protection unde r

the law and due process .

Licensing In New Yor k

Testimony at the hearings focused on licensing under Ne w

York State laws . It was reported that roughly 80 laws found i n

various parts of the Consolidated Statutes of New York Stat e

partially or totally close off to ex-offenders some 50 occupations .* *

*Vanderbilt Law Review . The Collateral Conce•uences 	 of a Criminal
Conviction, October, 1970 . Vo ,

	

, No .5 .

	

'age 1162 to 1164 .

**A list of pertinent state laws and their essential restrictions ar e
appended to this report . Appendix 2 .
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The laws in New York State, as in other states, fall into two gen-

eral categories ; those that explicitly prohibit holding or acquiring

a license by anyone convicted of specific classes of crimes, o r

those that empower a licensing agency to review applications an d

determine the fitness of individual applicants . Within the

first group, there is wide variation of the bases for exclusion .

Among laws that mandate exclusion some declare as ineligible thos e

convicted of any offense whether felony, misdemeanor or violation ,

some for felonies alone, some for felonies and specified mis-

demeanors often including vagrancy or other acts not strictl y

"criminal", and some for convictions implying "moral turpitude", a

category open to varied interpretation . Only a few specify a s

grounds for exclusion crimes that appear to have some relatio n

to the function performed by future licensees .

The second type generally gives unrestricted discretion to a

single administrative authority, the Board of Regents, th e

Department of State, the State Liquor Authority or a special bod y

appointed to regulate a particular professional or occupation .

Such authorities by law are empowered to license those adjudged b y

them to be of "good moral character" or exclude those they deem

"guilty of notorious or infamous conduct", standards so open t o

varied interpretations as to be no standards at all, and con-

stitute a commingling of criminal and non-criminal standards . I n

essence such statutory language legitimizes exclusion of any -

one on any grounds . The seeming difference between laws that
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prohibit licensing those with criminal records and laws tha t

establish a requirement of good moral character disappears i n

actual practice . Both courts and licensing agents tend t o

consider a criminal record as sufficient evidence of a lack o f

character . And conversely, they rarely disqualify for lack o f

character on any other bases .

	

The American Bar Associatio n

report cites a California legislative study finding that, "a s

a result of the lack of definite guidelines, 'licensing agencie s

have been extremely reluctant to deny licenses based on the lac k

of good moral character unless the applicant has had an arres t

or criminal record . . .'* And where the language suggests tha t

only those guilty of unusually outrageous criminal acts are t o

be deemed unfit-language such as "notorious or infamous conduct "

or "guilty of crime involving moral turpitude" - these terms hav e

been stretched to encompass almost any unlawful act .

As a further complication, some exclusions exist in per-

petuity . An individual who engages in certain proscribed conduc t

may be forever disqualified not only from learned professions but ,

for example, from receiving a license to act as an auctioneer i n

this state . Other licensing laws allow for the removal of dis-

abilities under certain narrow circumstances, most often receipt o f

an executive pardon . And still others permit the licensin g

authorities to consider evidence of rehabilitation, at thei r

discretion .

*Laws, Licenses and the Offender's Right to Work . op . cit ., Page 6
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The list of occupations foreclosed either partially o r

totally by licensing controls is so varied as to appear totall y

absurd and irrational . New York State is not unique but i s

perhaps among the more restrictive jurisdictions . A survey i n

1972* that attempted to identify jobs presenting some degre e

of difficulty of entry for parolees and ex-convicts in th e

fifty states resulted in a lengthy alphabetical list, from

Artificial Inseminator to Water-well and Pump Installer, bu t

general guidelines could not be developed because the restricte d

occupations differed in every state . The list was compiled fro m

responses to questionnaires by the Attorney General of each state .

New York State is not as yet included because the Attorne y

General was reported to have replied that the magnitude o f

the research involved would require more time . This compilatio n

although not complete, is a fantastic document, combining th e

common-place with such curious occupations as dealer in use d

auto parts, drugless therapeutist, dry cleaner, hearing ai d

dealer, miller, nudist society operator, pawnbroker, funera l

director, pest control agent, tree expert, and watchmaker .

The list in New York is an equally strange assortment o f

recognized professions, and occupations such as junk dealer ,

auctioneer, bingo game employee, and embalmer . The classic exampl e

of Catch -22 irony, is barbering, the trade traditionally taugh t

to prison inmates . In addition to state licensing many Ne w

York City agencies also regulate entry into a host of occupations .

*Attorney General's Survey, Buffalo Valley Jaycees, Lewisburg ,
Pa :—1972
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More than one hundred types of licenses are issued by the Cit y

Department of Licenses . This agency, together with the Polic e

Department and the Taxi and Limousine Commission are the majo r

municipal licensing agents . Here too, the only standard pro -

vided is "good moral character", and discretion is both sub-

stantive and procedural . Nothing in the way of formulated rule s

that can be published and circulated to affected persons exists .

Decisions are made by the Commissioners or to those to who m

authority is delegated . *

Even a cursory examination of the occupations licensed ,

suggests how far the practice of licensing has strayed from it s

original intent of protecting the stature of professions and th e

public interest . How many ex-offenders are unemployed o r

under-employed because they have been disqualified or are deterre d

from applying for permission to work in many occupations, althoug h

equipped by training or aptitude, is not known . But the incon-

sistency of legal standards, the variations in administrativ e

rulings together with complex and threatening application procedures ,

doubtless comprise a formidable barrier . Professionals in probatio n

and parole service and voluntary service organization personne l

who testified unanimously oppose all across-the-board restriction s

on ex-offender employment . The controls over motor vehicle license s

and the occupations governed by the State Liquor Authority the y

consider pre-eminently significant because of the large number o f

*For a comprehensive analysis See Milton M . Carrow . The Licensin&

Power in New York City . Fred B . Rothman & Co ., South Hackensack ,

N .J . 1968
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potential jobs encompassed . In both cases the licensing agenc y

is empowered to deny licenses to those convicted of a wid e

range of offenses of no apparent relation to either the use of ,

or work in contact. with vehicles or alcoholic beverages .

Critical Comment s

Direct quotation from testimony of but a few of the many

witnesses who addressed part or the whole of their testimony t o

licensing laws conveys the outrage expressed at the content an d

spirit of these laws .

These laws either deny licenses required fo r
many types of positions or completely ba r
ex-offenders from working in a particula r
field . Some of these laws were occasione d
by particular crimes in which an offende r
took advantage of his position . But it i s
highly doubtful whether absolute un9ualification s
are a rational response to such incidents .
Hon ., Patrick V . Murphy ., Former Commissioner ,
New York City Police Department .

The State of New York unfortunately mandate s
that its punishments endure forever . The New
York Civil Liberties Union submits tha t
punishment should end at the moment th e
offender completes the sentence imposed . A
man's conviction should not pursue him for th e
remainder of his life . The elimination or
the restriction of the statutory mandate d
disabilities would substantially help in th e
effort to eliminate the perpetuity of punish-
ment .
Ira Glasser, Executive Director, New York Civi l
Liberties Union .

The lay public may comment that the person who i s
convicted and sent to an institution pays a deb t
to society . But that is far from the truth . An
individual identified by the courts as an offende r
literally pays a debt the rest of his life .
The impact of that conviction lasts far beyond the
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length of any sentence, and it last s
because society has not yet provide d
any mechanism for fully restoring th e
offender to society . What we have
done is just the opposite .
JohnWallace,former Director o f
Probation, New York City

For a great many years we have know n
that if individual offenders are t o
be brought to the point of change ,
they must be dealt with as individuals .
We need laws and regulations that ar e
flexible to take into account the in-
dividual circumstances which prevail at
the time when an offender is returned t o
the community on parole or is placed o n
probation .

I fully realize that the various laws an d
prohibitions that have been placed on th e
books were put there as a means of pro-
tecting the citizens from the depredation s
of individuals who have, by their own acts ,
labeled themselves as irresponsible, un-
trustworthy, and open to suspicion . Bu t
many of these laws and regulations mak e
no allowance for the individual, hi s
attitude, his repentance, and his famil y
needs, or the circumstances of the employ -
ment, and the license which he might hop e
to obtain is forbidden .

	

Even though
the proposed Pmployment may have merit,
some licensing agency may deny permissio n
for the person under supervision

to_take the job because of hi s
conviction .
Arch E . Sayler, Chief Probation Officer ,
Probation an d -Parole Office, U .S . District.
Court, Southern District .

Let me make it clear at the outset that I
come before you as an advocate . Ther e
may be reasonable men with reasonabl e
arguments in favor of our present system o f
imposing civil disabilities, but after man y
years of experience in criminal law, I hav e
found it is insufficient to justify th e
present practices . . .In my view civil disabil-
ities simply do not satisfy any of the goal s
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of the criminal law . They are counter -
rehabilitative, as I am sure many
witnesses have testified, and to th e
extent they have anything to do wit h
deterrence or incapacitation or re-
tribution, the other goals that ar e
usually identified when we talk abou t
criminal law, their effect is very, ver y
modest and hardly outweighs the fac t
that criminologist after criminologis t
has concluded that employment potentia l
is one of the major factors that goe s
into recidivism . A man with bad job
prospects is more, not less, likely t o
return to prison .
Professor Michael Meltsner, Columbi a
University School of Law .

The statutes which prohibit employment o f
persons with criminal records in certai n
lines of work are generally as unsoun d
as they are unfair . The notion that a
person with a felony conviction may no t
work as a dishwasher in a restaurant that
serves alcholic beverages is beyond
comprehension . Such statutes are enacte d
by legislators on the basis of good inten-
tions and colossal ignorance .
Hon . Whitney	 North Seymour, Former U . S .
Attorney,Southern District .

Examples of License Denia l

A few examples taken from the testimony of attorneys who describe d

some actual recent or pending cases give an indication of the range

of hardships these laws impose .

A teacher with a successful record in th e
New York City School system was found
guilty of contempt of court . Shortly
after this conviction her license wa s
revoked and she was forced out of th e
school system . She secured employmen t
in a day-care center where she wa s
consistently appointed to position s
of greater responsibility . But he r
present position requires certificatio n
which she doubtless will be denied onc e
this prior conviction is revealed .

A man with 2300 hours of prison barberin g
experience was disqualified although his
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experience far exceeded the requirement s
for journeyman-barber, and two year s
after release with no subsequent arrests .

Another, convicted of gambling offenses ,
hut given a suspended sentence, afte r
one year's satisfactory employment as a n
unarmed guard in a private investigation
office, was dismissed .

Another convicted 20 years earlier for a
gambling offense, and with no late r
arrests, was denied by the State Harnes s
Racing Commision the license needed t o
make deliveries of blacksmith supplie s
to the tracks .

A young man, one year out of prision ,
eager to "get his life together" wa s
informed by the appropriate bureau i n
the State Department of Health tha t
even if he fulfilled the requirements -
completion of a two-year course, wit h
no further arrests, he would still b e
deemed ineligible .

The frustrations these controls cause to service agencies '

job developers and individuals seeking work is particularly crue l

in the case of ex-offenders who, in prison, were trained an d

commended for performance in professions or occupations (teachers ,

health technicians, and nurses) that they are unable to pursu e

upon release . The rationale for such a policy clearly demand s

re-examination when training and work experience in an occupation

given in prison is intended as the main thrust of the rehabilitatio n

process .

Relevance of Criminal Records to License s

Critics of licensing policies were unable to find any justi -

fication, legal, moral, or social, for prior conviction record s

as an absolute or automatic barrier to licensing . Mandated exclusion
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fails to recognize the differential quality of criminal record s

and unlimited discretion invites unwarranted investigation an d

inconsistent determination . Licensing laws as now constructed ,

and the policies and procedures these laws engender, were hel d

to be arbitrary, of questionable constitutional validity, no t

demanded for public safety, and counter-productive to the publi c

interest, if rehabilitation of ex-offenders is given the merite d

priority . And furthermore, because the incidence of arrest an d

conviction today falls most heavily on members of minority groups ,

the effect of statutory constraints is to compound historica l

patterns of discrimination that have inhibited minority members '

ability to achieve professional or technical occupational status ,

or to be eligible for relatively secure, although lesser-skille d

jobs, that also are licensed .

It was agreed by virtually all witnesses that consideratio n

should not include records of arrests, nor records of conviction s

not clearly related to the potential for satisfactory performanc e

in the particular occupation sought ; and the onus for a showin g

of relevance of prior criminal behavior to eligibility for a

license should be shifted to the licensor .

In the entire four days of testimony only one example o f

an occupation was offered for which a review of all past offense s

might be pertinent in determining an applicant's fitness . Com-

missioner Murphy suggested that possible justification for a

general review might exist in the case of gun-carrying occupations .

But it is important to note that even in this extreme instance ,

he was motivated by the inadequacy of gun controls rather than by

a belief that all ex-offenders are unsuited to law enforcement
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functions . He said ,

Section 400 of the Penal Law in effec t
prohibits the employment of ex-offender s
in positions that require the carryin g
of pistols . The Police Department i s
charged with the issuance of license s
for pistols, and under the Penal Law
we cannot license convicted felons an d
those guilty of many catagories o f
misdemeanors . I strongly believe that
gun controls are not strict enoug h
and denial of licenses in this uniqu e
area, because of previous crimina l
record, is well-founded .

However, I question whether all of the
other restricted categories of employ-
ment require such severe limitations .
These provisions must be re-examine d
in an attempt to open new areas an d
provide new employment possibilitie s
and alter the currently discouragin g
and demoralizing employment situatio n
into one which is responsive to th e
practical needs and the skills of th e
ex-offender .

The Defense of Current Licensing Policie s

Given the scope of the Commision's hearings it was impossibl e

to invite as witnesses representatives of all state and local agencie s

that administer licensing laws . Representatives of two majo r

agencies were invited, the two with jurisdiction over the larges t

potential number of jobs, the State Department of State and th e

State Liquor Authority . Secretary of State John P . Lomenzo accepte d

the invitation . Acting Commissioner Robert E . Doyle of the Stat e

Liquor Authority did not accept, but sent a letter describin g

Authority Policy that was read into the record . Both statement s

are significant .
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I, as some of you know, prior to my
present position, was a member o f
the judiciary and I have retained
a keen interest in efforts to re -
habilitate those adaptable to re -
habilitation upon their discharg e
from a penal institution . I am
proud, too, to be part of a n
administration which has been a
catalyst in this particular area .

The New York Department of Stat e
is responsible for the licensur e
of more than 400,000 residents o f
our state .

These licensing functions ar e
diverse in that they compris e
those in the professional trad e
skills of barbering and cosmetology
and those in the fields of rea l
estate broker and real estat e
salesman .

At this juncture, let me stres s
that the purpose of licensing i s
quite obviously to protect th e
interest of the public and t o
ensure that those who are licensed
for a particular occupation ar e
competent, capable, and able t o
carry out their job responsibilitie s
efficiently .

If, it so fortunately develops ,
there is a tangent to this in th e
form of rehabilitation, or therapy ,
so much the better .

Indeed, in the Department of State ,
we do consider the rehabilitativ e
aspect .

*Delivered by Patrick J . Cea, Counsel, New York State Departmen t
of State .
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It is policy of the Department of Stat e
to extend every possible cooperativ e
effort to rehabilitate the ex-offender ,
the narcotic user and people who hav e
generally deviated from society' s
laws .

Within this framework of cooperation ,
the Department of State has entered int o
agreements with the New York Stat e
Department of Correctional Services ,
which now includes the Divison of Parole ;
the New York City Department of Correction ,
the State Narcotic Addiction Contro l
Commission, the Federal Bureau of Prison s
and the Division of Vocational Rehabil-
itation of the State Education Department .

	 In the case of those in institutions ,
under agreement made by me, one year' s
credit is given if the inmate had at leas t
one year or more under supervision of a
licensed barber in the institution in which
he was held .

. . .A similar agreement exists between
the Department of State and the Federa l
Bureau of Prisons within the Department
of Justice, the agreement and licensur e
system all being channelled through th e
liaison officer of the Federal Souther n
District of New York .

	 I would like to mention one othe r
area of the Department's licensur e
responsibility and its relationship t o
the ex-offender .

On a few occasions, people with a
misdemeanor-type background have applie d
for a license in the real estate fiel d
and I can assure you they are give n
every appropriate consideration .

Pursuant to the applicable law a perso n
with a felony conviction connot b e
licensed as a real estate broker or
salesman until he has received eithe r
an ' executive pardon by the Governor o r
a certificate of good conduct from th e
Parole Board .
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A certificate for relief from disability ,
signed by a State Supreme Court Justice ,
is not acceptable in lieu of the pardon
by the Governor or certificate of goo d
conduct from the Parole Board . However ,
in other areas it does bear great impac t
in the course of an administrative
decision .

. . . .Since 1960, when the State- ;Mew York
City program was inaugurated, bore tha n
600 inmates and parolees have been license d
either as master barbers, apprentic e
barbers, temporary cosmetology operator s
or regular cosmetology operators .

	 From 1969 to April 1st of this year ,
the Department of State has received a tota l
of 329 preliminary applications for apprentice -
ship certificates in barbering and 25 fo r
cosmetology .

	 When 1972 began, there were 23,666 barber s
licensed and 102,182 cosmetologists . Let me
add hastily there has been an average of 50 0
barber licenses for each period in the las t
six years while the number of cosmetologist s
has shown a gain of 21,810 in the same period .

. .However, as the ratio applies to ex -
offender applicants and ex-offender s
who have become licensees, the rate o f
disapproval is less than one and one-hal f
per cent after recommendations .

It must be importantly reiterated that
licensure is to protect the publi c
health and welfare . And, it must b e
repeated that where licensure is a
rehabilitative adjunct, it can only b e
and must remain tangential .

The responsibility to protect the publi c
interest remains the primary reason for
licensure . In the face of exuberance t o
implement the rehabilitative process, it i s
still imcumbent upon a licensing agency
to maintain that proper balance .

In some cases, we have no alternative bu t
to reject the application filed by th e
ex-offender .
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. . In the light of the succes s
achieved by the Department o f
State programs, I would strongl y
urge that other governmenta l
agencies--at all levels--a t
least review, consider and wher e
possible, modify the requirement s
for the employment of the ex -
offender which now are severel y
restrictive .

There is, of course, no absolut e
guarantee that this rehabilitativ e
procedure will be an armor without
a rent in it .

It cannot be hoped, or expected ,
to be totally successful in it s
concept . However, it is a
beginning, a thrust, which I
firmly believe, based on the
results of this initial program ,
which makes the effort well worth
the interest, the time, and th e
energy expended on it .

Reply to invitation to appear at City Commission on Human Right s

Hearings by Robert E . Doyle, Acting Chairman, Executive Department ,

Division of Alcoholic Beverage Control, State Liquor Authority .

Insofar as the State Liquor Authorit y
is concerned, pursuant to Section 10 2
of the Alcoholic Beverage Contro l
Law, no licensee may knowingly employ i n
nis business in any capacity any perso n
who has been convicted of a felony o r
certain other specified offenses ,
unless such person has received a n
executive pardon or the written approva l
of the State Liquor Authority .

By way of factual background, you ma y
be interested in knowing that when th e
Alcoholic Beverage Control Law wa s
enacted in 1934, persons convicted o f
a felony or certain misdemeanors wer e
unconditionally barred from employmen t
in licensed premises .

The law was amended in 1939 to permi t
employment when the ineligible perso n
had received an executive pardon ; again
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in 1941, to permit employment whe n
the ineligible person received th e
approval of the State Liquo r
Authority ; again, in 1960 and 1961 ,
so that where the Authority approve d
the employment by a licensee in a
specified capacity the ineligibl e
person could thereafter be employe d
in the same capacity by any other
licensee without the further approva l
of the Authority . Also, in 1966 ,
Article 23 of the Correction Law was
enacted and authorizes any cour t
of this State and the State Boar d
of Parole to issue a certificat e
of relief from disability, whic h
permits the holder thereof t o
be employed by a licensee withou t
the permission of the Liquo r
Authority .

It is important to observe that a
conviction for a crime does no t
necessarily disqualify a perso n
from employment in license d
premises . Only a conviction fo r
a felony or the crimes specifie d
in our law constitutes a disqual-
ification .

A review of our recent record s
reflects that in 1968, of the 14 0
applications submitted, 105 wer e
approved ; in 1969, of the 16 6
applications submitted, 116 were
approved ; and in 1970, of the
179 applications submitted, 13 2
were approved . Overall, approximatel y
three out of every four persons makin g
such applications are approved .

I invite your attention to the fac t
that there are several bill s
currently pending before the Legis-
lature which bear directly on employ-
ment of disqualified persons i n
licensed premises . One such bil l
proposes the repeal of this provisio n
of law . As you are undoubtedly aware ,
the Authority is an administrativ e
agency of government charged wit h

. the duty of administering th e
various provisions of the Alcoholi c
Beverage Control Law as passed
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by the legislature and approved by th e
Governor . Should any change in th e
law be enacted, the Liquor Authorit y
will govern itself accordingly .

It is also significant to note tha t
the Authority is presently engage d
in litigation in which a disapprove d
applicant for employment has challenge d
the constitutionality of this sectio n
of law . The case is presently pendin g
in the Supreme Court, Appellate Division ,
First Department ; and the Liquo r
Authority is being represented by th e
Attorney General of the State of Ne w
York .

In view of the circumstances outlined, I
do not feel warranted in participating
in your hearings .

In closing, it is my considered judgment
that the repeated amendments of the
Alcoholic Beverage Control Law and Articl e
23 of the Correction Law, coupled wit h
the Authority's record of permitting thre e
of every four applicants to work i n
licensed premises, have had a salutar y
effect in alleviating the problem o f
ineligible persons obtaining employmen t
in licensed premises . "

Principal Defense Presented_

	

LicensedAuthorities .

The central thrust of both statements is that prevailing admin-

istrative policy is neither rigid nor stringent in reviewing ap-

plications by ex-offenders . Indeed both agencies indicate a n

increasing liberality toward those with prior records . But

neither were able to offer any objective standards against whic h

applicants are evaluated . They could say only each case is examined o n

merit, a policy assumed to contravene the possibility of arbitrar-

iness . And in both statements, an increase in the number o f

applicants approved was furnished as evidence of the trend towar d

a less restrictive policy .
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The responsiveness of both agencies to the problems o f

ex-offenders is commendable, but reliance on prevailing attitude s

of agency leaders is not necessarily a sound basis for determinin g

what, in effect, constitutes the right to work . In the absenc e

of defined standards, the prospects for applicants are uncertain ,

the rulings will be inconsistent, and too much scope is given

to opinions and judgements of the actual persons who review a t

any given time . If less restrictive approaches have been adopte d

and have been adjudged successful, they should be incorporated int o

objective criteria . Judge Lomenzo expressed justifiable pride in

the pioneering achievements during his tenure in opening up avenue s

to barbering and cosmetology, and attributed his progressive out -

look to a background of judicial experience . But his successor s

may not be so disposed . Moreover relaxation of yesterday' s

practice may appear to those in charge as sufficient progress, ye t

such relaxations may be insufficient responses to changing con-

ditions . All agencies and all agency personnel are not equall y

responsive to societal needs and conditions, or to the prevailin g

opinions of experts in correction, or even public sentiment .

Some may not respond even as readily as the ofte n

sluggish State Legislature . Consider the problems of securin g

driver's licenses for ex-offenders . Legislative action was demande d

to relax modestly the policies of the Motor Vehicle Bureau towar d

ex-offenders, permitting the Commissioner to issue a licens e

to parolees upon endorsement by their parole officer . The bureau

itself was not the prime-mover . Given the importance of a driver' s

license for general mobility, transportation to and from work, or
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as a skill requirement for many jobs which ex-offenders coul d

apply, few professionals in correction find this relaxatio n

sufficient or even appropriately ameliorative . Parole officer s

who testified were critical of the requirement for parole

approval and prefer allowing a parolee to apply directly .

Moreover the law does not require the Bureau to act on a parol e

officers recommendation ; and it does nothing for the countles s

ex-ofenders who are not on parole . Because license ruling s

historically have been left largely to administrative determination ,

and have not been governed by consistent regulation, recent change s

in motor vehicle license availability are known to only a fe w

ex-offenders and not even to all parole officers .

Many of the witnesses who work on a day-to-day basis wit h

ex-offenders acknowledgeithat some licensing agencies have become

less rigid in reviewing ex-offender applications . For example ,

one parole officer testified that the Police Department i s

"beginning to relax their policies towards licenses for taxi drivers ,

but changing far too slowly ." The changes are slow in coming an d

inadequate in effect .

Defects In The Case-By-Case Approac h

The major problem, as seen by a wide range of witnesses, irres-

pective of the posture of current agency administrations, is tha t

the probabilities of receiving favorable disposition to any applicatio n

by an ex-offender are unpredictable . The case-by-case approac h

appears on its face to be all that one could reasonably require .

But the surface logic and equity of this approach increasingly i s

attacked because it begs the essential questions - the factors
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considered, the values accorded them, and the controls ove r

individual screening agents . Even when organizational polic y

is non-discriminatory, or better still, positively open, in th e

absence of clear guidelines and careful staff instruction, actua l

practice can deviate widely from top management philosophy . Too

often, the case-by-case approach devolves upon the understandin g

and ability to apply general policy objectives on the part o f

the particular individual who reviews a given application .

For the ex-offender the case-by-case approach is particularly

threatening . Such applicants are not likely to believe that the y

will fare well when judged on their merits, unless they ar e

assured that they will be evaluated only for ability to perform a

particular job . Understandably, people who have been covicted can -

not hold a very optimistic view of the moral judgements other s

will render toward them .

A case-by-case determination of "good character", unless wha t

constitutes good character is spelled out in precise terms, provide s

insufficient basis for consistent or equitable determination . And

standards are all the more essential in the absence of reviewin g

mechanisms other than the courts, a recourse available to few . To

insure equitable treatment, the case-by-case review must b e

restricted to consideration of only those factors that are trul y

relevant to the performance of a particular function, and mus t

separate criminal from non-criminal considerations .

What Licensing Statistics Show

Both Judge Lomenzo and Mr . Doyle offer as evidence of a flexibl e

and progressive policy the growing numbers licensed in recent years .
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But job developers for ex-offenders testified that few apply fo r

licenses of any kind because the process of application is itsel f

complex, lengthy, and threatening . Only the well-educated o r

middle-class professionals, or unsually resilient would-b e

waiters, real estate salesmen, or bartenders have the financia l

or emotional resources to withstand a process that may, afte r

protracted delay, result in a denial . Indeed most ex-offenders

generally believe that licensed occupations are totally close d

to them .

The statistics presented by Mr . Doyle of the State Liquor

Authority are interpreted by him as evidence of the relative eas e

of access to occupations under the Division of Alcholic Beverag e

Control (ABC) licensing policies . But many witnesses contested thi s

interpretation . For example,Arthur J . D'Lugoff owner of the Villag e

Gate said,

Many ex-offenders just don't have th e
know-how to do these things . If the y
do get a lawyer ., very often it jus t
seems to be a lot of money . I hav e
had a situation with a musician wh o
had to hire a lawyer for $200 jus t
to be licensed to work as a drumme r
in a cabaret . Let's say the drumme r
would be earning $150 a week . Wha t
is the equity in it for a person wh o
hires a lawyer for $200 to give hi m
the right to work for less than tha t
per week .

Jack Townsend, President of Local 15 of the Bartenders Unio n

and the Chairman of the New York City ABC Board, considers th e

State Liquor Authority lenient in its application of the law, bu t

said that many ex-offenders may not know they can apply . According to

Richard Van Wagenen, formerly of the Criminal Justice Coordinating Council,
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the problem is that few employers who have a good number of ap-

plicants for a single job will seek SLA permission for a n

ex-offender . Numerous witnesses agreed, noting that employer s

can be called to testify at time-consuming hearings on al l

applications, hardly worth the effort if all that is at stake i s

hiring a diswasher . There were some witnesses who believe tha t

the law is not rigorously enforced and that unapproved persons may h e

working for some liquor-licensees in marginal smaller establish-

ments . Few employers of any size, reputation or stability woul d

jeopardize their licenses for the sake of an unskilled worker .

Moreover, it was alleged that where the regulation is flouted ,

the workers probably are exploited as a cheap source of labor .

The number of applications reviewed by the State Liquo r

Authority, totalling 179 in 1970, is not an impressive number whe n

compared with an estimated 100,000 jobs under its control .

	

Such

a comparison tends to confirm the view expressed that the proces s

of application itself, and the restraining image of an unrestricte d

authority serve as deterrents, irrespective of changing admin-

istrative policy .

	

The small percentage of denials does no t

satisfy the claim of many witnesses, that some denials are un-

reasonable . Even if the percentage of denials is small, as the Stat e

Liquor Authority reports, that percentage can still work con-

siderable hardship on individuals who have few employment options .

Denials By The SLA

Some examples given in testimony raise serious question s

as to the reasonableness of such action that numbers alone fai l

to refute . The following three examples are but a few of the

many cited, mainly by probation and parole officers .
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1. A young probationer opened a grocer y
store and was doing well but found tha t
he was unable to meet the local competitio n
because of his inability to secur e
a license to sell beer . He was forced to
close his store .

2. An older man, formerly a confidenc e
man, but now, according to his parol e
officer,"tired of running and ready
to take any secure job and be content "
found a job as a maintenance man in a
bowling alley . The State Liquor Authority
required his employer to dismiss hi m
because of the existence of a bar on the
premises, although the man's job in no
way brought him into contact with the
sale of liquor .

3. A parole officer of long experienc e
found a job for a parolee to stamp cans i n
a supermarket and helped him with th e
necessary application to the SLA . Nonetheles s
it was disapproved . The notice of disapprova l
stated "The prior arrest record of th e
petitioner is such that to approve thi s
permit would create a high degree of ris k
in the administration and the enforcemen t
of the Alcholic Beverage Law and would no t
serve public convenience and advantage . *

The rulings of the State Liquor Authority were a particular

focus at the hearings, not because the agency is itself mor e

restrictive than others, but because more unskilled job s

characterized by high turnover in small establishments fall withi n

its regulation . The examples offered could be construed as evidence of a n

intransigent administration, but this would be a case of confusin g

the symptoms of problems with their causes .

Licensing Laws Are The Problem

The fundamental problem resides in the laws that enunciat e

public policy . Both Judge Lomenzo and Mr . Doyle correctly maintain

*This last is an example of legislative action preceded by administra -

tive action . A recent amendment to the Alcholic Beverage Law exempt s

some jobs where liquor is sold for off-premise consumption .
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that they are bound by the laws they are empowered to apply an d

enforce . Both are in their own way attempting to mitigate th e

effect of laws that segregate all who have at one time foun d

guilty of some transgression as a separate class, to b e

treated with continual suspicion . Even the most benign and

compassionate administration could not offset the potentia l

damage that flows from laws that either arbitrarily exclude fro m

occupations all ex-felons or permit the total history of a n

applicant to be appraised against another's view of "goo d

character . "

Both witnesses, in different ways, are evidently aware tha t

the statutes are the core of the problem . The Department o f

State press release distributed May 24, 1972 to publiciz e

testimony at the Commission's hearings,begin s

New York Secretary of State John P .
Lomenzo today urged modification o f
unnecessarily restrictive restraint s
on employment of former prison in -
mates to assure manimum employabilit y
after return to the community .

Civil disabilities which severely limi t
employment opportunities for ex-offender s
should be completely reviewed and wher e
possible modified to assure maximu m
opportunity for employment after retur n
to society's mainstream .

Mr . Doyle in noting the past and pending amendments to th e

Alcoholic Beverage Control Act, suggests by implication that suc h

amendments are reflective of the statute's need for review .

The ABC Act* drew most of the fire of critics of licensin g

*The pertinent passages are appended as Appendix 3 .
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because of its archaic attitude toward alcohol, and because i t

regulates not only the licensee but all employees in whatsoeve r

capacity . Enacted as a post-prohibition method to eradicate th e

control of organized crime, it now bars entry into a range of job s

in several industries, hotels, resturants, clubs and numerou s

others, even to former misdemeanants .

Examples of the critical views expressed by correctional personne l
are :

An ex-con can go into a bar and ge t
drunk but carat work in one . To
be consistent neshouldn't be allowe d
to buy a drink .

The present thrust of our laws dealin g
with employment in the sale and purchas e
of alcohol would appear to be almos t
sacramental in nature . I wonder some -
times why we don't simply limit the
dispensing of booze to the clergy an d
senior citizens of pious reputation .

Laws such as the ABC fortify th e
attitudes of the large companie s
towards ex-offenders by prohibitin g
ex-offender employment .

The silliness is self-evident . A
hotel can't hire an ex-offender as
a porter but if it contracts to an
outside firm their employees may al l
be ex-felons .

Arthur D'Lugoff who actively worked for the repeal of cit y

cabaret licensing finds ABC controls equally injurious to employer s

and employees, especially for the many talented and creativ e

musicans and entertainers who often are members of minority groups .

Moreover, they are unnecessary to public safety, for repeal of city
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cabaret licensing has had no discernible effect on the character o f

the cabaret industry . He believes ,

"No agency, including the State Liquor Authorit y
should hold the right of employment in its hands . "

Similar criticisms can be leveled at all licensing laws fo r

the punitive philosophy they embody . The intent of all licensin g

laws that impose civil disabilities on ex-offenders is to scree n

out anyone who could be considered in any way suspect rather tha n

to offer a second chance to even apparently good risks . Admin-

istrative agencies cannot be faulted if, in what Judge Lomenz o

characterizes as a search for the proper balance between th e

objectives of public safety and potential rehabilitation, the y

operate on the assumption that they risk censure less in denying a n

application than in granting one . Their policies are in accor d

with the traditional mistrust of anyone charged or convicted o f

illegal activity and with the conventional julicial view o f

licenses as a privilege rather than a right .

	

If an ex-offender ca n

be disenfranchised it follows that he is not entitled to othe r

privileges of citizenship . It is not surprising, in the absenc e

of statutory provisions that encourage a positive approach towar d

ex-offenders, that more sophisticated and objective selection criteri a

have not been developed . The absence of positive legislation

towards ex-offenders permits Secretary Lomenzo to see th e

rehabilitation potential of employment of ex-offenders as "tangential "

considerations, in his agency's regulation of occupational entry .

Unfettered discretion and the lack of legislated direction ha s

allowed for bizarre rulings . Examples offered by witnesses include :

Waterfront Commission denials of work permits on the basis of off-duty
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behavior, such as the suspension of a longshoremen charge d

as disorderly while on vacation, even though changes were dis-

missed ;the Boxing Commission's refusal to license Mohammad All, al -

though such licenses routinely are given ex-offenders, becaus e

of his stance on military service ; denial of a taxi license t o

an ex-offender after six years of a clean record, who was tol d

to return in 14 years when he would be 50 years old ;denia l

of a part-time waiter's job by the State Liquor Authorit y

because the job "would not serve the public convenience and necessity- . "

These and many more that were introduced into testimony indicat e

the curious standards applied by the grantors of licenses and th e

problems inherent in bureaucratic determinations of good character .

The Legislative Remedy

The obvious remedy is legislative . There are legitimat e

reasons for licensing many occupations, but indiscriminate regula-

tion of occupations and escalation of credentials required as a

kind of security blanket for vested interests, is opposed b y

groups concerned with equal access to employment . . The focus here ,

however, is limited to those provisions in the laws that affec t

ex-offenders .

What appears to be required is a thorough overhaul of existin g

laws . The objectives should be to supplant arbitrary exclusion o f

all ex-felons or misdemeanants, and the open-ended determinatio n

of moral character or fitness, with legislative enunciation o f

positive policy that at minimum states that prior conviction i s

not an automatic barrier to any occupation . The basic standar d

for exclusion should be that a clear connection between a specifi c

violation and the license sought can be shown by the grantor . Statutes
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should either provide standards or require that they be establishe d

in precise terms . And where a past conviction may reasonably

appear to relate to the license sought, sufficient evidenc e

of rehabilitation, measured either by time elapsed since con-

viction, the judgement of parole and probation officers, or a

satisfactory work history, should permit the applicant to b e

considered eligible . Representativesof the Legal Aid Society

added that protection of those adjudicated as juvenile or youthfu l

offenders requires that legislation should also stipulate tha t

only adult convictions be reviewed .

Model Bill s

The foregoing is, in sum, the substance of legislative re -

form proposed at the hearing by numerous witnesses . Discussion o f

the form of new legislation was also heard . The Civil Right s

Committee of the Bar Association of the City of New York propose d

an omnibus bill to supplant all pre-existing licensing laws . William

S . Greenawalt,testifying for the Civil Rights Committee, state d

Piecemeal amendment of the seventy o r
eighty statutes is difficult, in-
ordinately time-consuming, and likel y
to end in failure . There are s o
many discrepancies and inconsistencie s
between statutes, that even an agree d
standard formulation would mea n
endless weeks of drafting and debatin g
to implement . Also few lawyers
or parole officers, and fewer ex -
offenders, can be expected to know
these statutes cold, so advice an d
action would almost always be ill -
informed . It appears desirable ,
therefore,that the present statutory
disabilities be removed in one law
over-riding the provisions of the
numerous and scattered laws on th e
books . Such a law would make clea r
to all concerned the public policy
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of the State of New York and would avoi d
the possibility that there woul d
remain on the books by inadvertanc e
some limitation inconsistent with
this policy .

This model bill removes disqualifications of ex-offenders fo r

both trade and professional licensing, and for employment by stat e

agencies as well, solely for reason of a prior conviction of a

misdemeanor or felony, and repeals any act or parts of acts i n

conflict with the policy it sets forth .* It establishes criteri a

for exclusion and administrative procedures for dealing with vio-

lations .

The precise language is as follows :

(a) the relationship or lack of relationship between the misdemeano r
or felony for which the applicant was convicted and th e
position of employment sought or the specific occupation, trade ,
vocation, profession or business for which the license, permi t
or certificate is sought ;

(b) rehabilitation of the applicant since said conviction, regardles s
of the misdemeanor or felony for which the applicant was convic-
ted ;

(c) a pardon granted by the President or the Governor of the stat e
wherein the conviction was had, a Certificate of Good Conduc t
or a Certificate of Relief from Disabilities ;

(d) other relevant factors .

Another model statute, also an omnibus bill, has been drafte d

by The Insititute of Criminal Law and Procedure of the Georgetow n

University Law Center .** This is not aimed at any particula r

jurisdiction but intended to aid legislative draftsmen throughou t

the United States . In addition to the criteria of job-relatednes s

of prior convictions , and evidence of rehabilitation, it also set s

forth as principals of licensing the prohibition of the use o f

*The full text is appended as Appendix 4

** The full test is appended as Appendix 5
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records of arrests and misdemeanors for which no jail sentenc e

is imposed and distinguishes between criminal and non-criminal ,

or moral, standards by requiring that "good character" b e

determined without reference to conviction records . In addition ,

it suggests as an objective standard of rehabilitation, that a

period of three years after final discharge or release with n o

subsequent conviction be taken as prima facie evidence o f

rehabilitation . Finally it requires a written explanation

to the applicant when an application is disapproved .

The principal substantive problem is how far a new law

can go toward establishing standards of job relatedness an d

sufficient rehabilitation . Among the numerous occupations license d

there is so wide a range in the degree . of public trust an d

responsibility involved that no single statute could do more

than establish general principles .

	

The problems for licensing

authorities vary also from regulating professions conduciv e

to self-employment, to technical trades or relatively unskille d

jobs, where another review is made by the actual employer . Ther e

is an obvious difference between licensing a physician who ca n

become an independent practitioner, and an x-ray technician likel y

to work only in a closely supervised setting . In the former ,

a total review of criminal and non-criminal behavior might b e

justified, while the latter appears to necessitate no more than

accreditation of job training and skill .

The impact of a law such as that proposed by the Bar

Association will depend on how and by whom the fundamental test s

of relevance and rehabilitation are applied . Both are nebulous
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standards and little applicable or reliable research data exist .

A principal benefit likely to accrue from legislative refor m

is the development of valid research evidence on both factor s

so critical to the selection process .

Discussion concerning job-relatedness of offenses at th e

hearings was largely limited to the general principle, and th e

specific examples offered tended toward the exotic . Witnesees

were able to suggest off-the-cuff some apparently job-relate d

offenses - narcotics violations and pharmacology, rape o r

sexual deviance and elementary school teaching, forgery an d

check cashing, blackmailing and private investigation . But even

the apparent surface logic of these examples may be questionable .

Determining the relevance of a particular offense to a

particular job is far more complex in the abstract than whe n

narrowed to a single occupation . This is true not only becaus e

a focus shrinks the area of consideration, but also becaus e

ex-offenders seldom seek entry to occupations that clearly ar e

negated by their offense background . It is not convicted rapist s

applying for licenses as elementary school teachers who are th e

problem but rather those convicted of minor offenses who ar e

hoping only for a non-senstitive job .

The commission of any type of offence is not always predictiv e

of future behavior . But the real problem in determing the job -

relatedness of an offense arises because the majority of ex-offender s

have been convicted of the lesser crimes against property that maybe mer e .

often symptomatic of prevailing behavior patterns of youth i n

certain milieus . Criminologists and other experts suggest that

there may be no absolute correlation between behavior and future
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conduct, especially if an individual is given the opportunit y

to adopt a different life-style . Such limited experience as ha s

been validated in program research confirms this view . One

potential research resource exists in the variations betwee n

jurisdiction, as it permits comparison of experience in regulate d

occupations .

National Clearinghouse on Offender Employmen t

The American Bar Association has established a Nationa l

Clearinghouse on Offender Employment Restrictions to identify ,

catalogue and assist in the removal of unreasonable restrictions .

Its fifty state survey affords ample opportunity to design studie s

that compare practice and evaluate the basis of exclusion .

James W. Hunt, the Clearinghouse Director, considers tha t

the best source of knowledge will arise out of carefully considere d

current and future action . If a new licensing statute goes beyond

stating the basic criteria to demanding that for each occupation to b e

licensed the specific standards be established and published, the n

the necessary careful job-analysis will take place and the basi c

flaw in the case-by-case approach will be overcome .

Even where the nature . of an occupation suggests stringen t

standards, or where an offense appears relevant to a particula r

occupation, there must be a second test, the criterion o f

rehabilitation .

Recommendations :

In the Commissions view,prudence and minimization of ris k

may warrant substantial periods of time as a showing of re -

habilitation, but the well-known fact that the longer an ex-offender
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remains unemployed the greater his chances of re-committing a n

offense points to a shorter period . If priority is given t o

opening employment not only for reasons of humanity and equit y

but also to prevent recidivism, then it follows that denial o f

licenses must be confined to the clearest evidence of relationship

and the most sensitive occupations, and that the stipulated tim e

after which relevant offenses should still be considered be a s

brief as appears reasonable . The Georgetown model statute proposes

a three year post-discharge for all . Within that time, strong

evidence in the form of probation or parole evaluation, wor k

history, or participation in education and training should be carefull y

considered .

The tendency of every occupational group to consider its spher e

of activity especially sensitive suggests a need for impartia l

review of licensing authority findings . Requiring that criteria b e

publicized is one form of review . Another is to demand writte n

explanations for denials . Additionally, some witnesses favor th e

establishment of an impartial review board .

The Commission recommends the enactment of an omnibus statut e

governing licensing by all state and city licensing_ authoritiesthat :

(1) Prohibits denial solely on the basis of a past crimina l

record .

(2) Restricts denial to those instances where there is eithe r

a clear connection between a particular offense and the license o r

job sought or where there is insufficient evidence of rehabilitation .

(3) Requires each licensing authority to develop and publish

objective .criteria of job-rela dness and evidence of rehabilitation,
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including a time frame beyond which criminal records will not b e

reviewed .

(4) Establishesa method of impartial review of the criteri a

adopted and their application .

Trends In Judicial Decision s

Until recently,according to lawyers who testified,the court s

seldom reversed rulings of licensing agencies . Agency decision s

have sometimes been set aside and new consideration ordered

because the lack of a hearing or representation by counsel con-

stituted a denial of due process . But the courts seldom challenged

the substantive rulings, holding that granting of licenses ca n

be regulated without limit because they are a privilege and not a

right . The courts have been expanding the scope of their review, *

examining the relevance of past offenses to the license sought and

the extent of rehabilitation that appears to have occurred .

These standards are symptomatic of a new approach, consistent wit h

other decisions flowing from Title VII of the Civil RightsAct o f

1964 that require a relationship between hiring requirements and

the demands of the job .

The announcement in August, 1973, of the establishment of th e

Legal Action Center,**a public interest non-profit law firm tha t

plans to concentrate on the employment barriers in licensed occu-

pations, as well as public and private employment, with a focus o n

litigation, is symptomatic of the increasing role played b y

pro bono lawyers and law firms that gives promise of expanding th e

scope of judicial decisions .

*For a discussion of pertinent cases see The Association of the Ba r
of the City of NewYork, Legislative Bulletin 17 May 1972 .

**271 Madison Avenue, New York 10016
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Legislative Trend s

Judicial decisions point the way for legislative reform .

Progress to date in New York State toward licensing restriction s

has been slow . Modest reforms have been proposed repeatedl y

in recent years, only to die in Committee, fail to pass, or b e

vetoed by the Governor . The only recent reform acco mplished of the

many proposed was a 1972 amendment of the Alcoholic Beverage Con-

trol Act lifting some restrictions on the employment in retai l

establishments that sell liquor for off-premise consumption .

Portents of progress exist, however, in increased interest an d

stepped-up research and activity in other states . The American

Bar Association and the Georgetown Law Center are both actively engage d

in a national effort to eliminate arbitrary restrictions agains t

ex-offenders and provide technical assistance to any jurisdictio n

interested in legislative reform .

Several states, have already enacted new legislation tha t

partially removes occupational disabilities .

In Florida a 1972 statute*governing all licensed occupation s

and public employment as well (applicable to felons whose civi l

rights have been restored) enunciates a commitment to rehabilitatio n

and to facilitating employment for ex-offenders . It disallows

the use of a prior conviction of a felony as the sole basis fo r

denial of a license or public employment, exempting only la w

enforcement agencies .

The Illinois approach has been to amend 35 specific law s

defining "moral character" as follows :

* The Florida statute is appended as 6 .
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In determining moral character unde r
this Section the Department may tak e
into consideration any felony con-
viction of the applicant, but such
a conviction shall not operate as a
bar to registration .

Both are positive steps although they do not fulfill the entir e

need for legislative reform as it emerged from the Commission' s

hearings .

In California a limited reform enacted in 1970 prohibit s

the denial of a license to anyone for a trade learned i n

prison, even if a similar prior conviction would ordinaril y

be a disqualifier . Limited though this action is it does away

with the most dysfunctional aspect of licensing laws and obviate s

the need for programs such as those recently instituted for barber s

by the New York State Department of State . And in 1972 Governor

Reagan signed into law a bill that establishes standards of job -

relatedness for licensing boards to follow in determining mora l

character ,

In 1973, Connecticut enacted a new law that represents a

still more developed posture . This law which concerns discriminatio n

against persons with criminal records, in common with the Florida

law ,governs both licensing and all public employment with th e

exception of law enforcement agencies . But it goes beyond a

statement of a non-discriminatory policy by establishing thre e

criteria for consideration : the job-relatedness of the offense ,

information pertaining to rehabilitation, and the time elapse d

since conviction. In addition, it requires a written notice o f

rejection, stating the evidence presented and reasons for the
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rejection, and provide s for direct appeal from such rulings to a

particular court .

Trade licensing reforms were enacted in 1973 in Arkansas ,

Colorado, Indiana, Oregon and Washington . Bills were introduce d

in 8 additional states with some still pending . The American Ba r

Association National Clearinghouse on Offender Employment report s

that legislators in 12 other states and governors in a total o f

25 have initiated the study of offender employment restrictions ,

Recent legislation should offer both the impetus and potential model s

for New York State action .

NewYork_Legislative Activity

In New York State Senators John Dunne and Robert Garcia an d

Assemblyman Pisani are among those who have introduced and rein-

troduced a variety of legislative reforms addressed to ex-offender s

including revision of licensing laws . In the fall of 197 2

Assemblyman Joseph M . Reilly, Chairman of the Joint Legislativ e

Committee on Industrial and Labor Problems, held hearings o n

ex-offender employment restrictions at which the Commissio n

testified . The Commission's testimony was directed toward the

need for removal of civil disabilities and it is gratifying tha t

Assemblyman Reilly introduced a package of bills, related to th e

Commission's recommendations .

Notwithstanding renewed and increased interest on the par t

of these individual state legislators, 1973 proved to be anothe r

unproductive year in this state . Only one pertinent bill wa s

passed by both houses . This bill would have broadened employmen t

opportunities for former offenders by prohibiting denials by th e

State Liquor Authority where the offense backgroun3 is unrelated to
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the job sought, requiring approval when the supervising parol e

officer requests such approval, and demanding a publishe d

guideline stating the offenses considered to be related t o

occupations under control . The measure was vetoed by former Governe r

Rockefeller .

The outlook for 1974 is uncertair,,but ale favorable develop -

ment is the passage by the Assembly on March 6, 1974 of a bil l

that prohibits licensing agencies from inquiring or actin g

upon information concerning the arrest of an applicant whe n

that arrest was not followed by a conviction .





82.

4 .	 BARRIERS IN PUBLIC EMPLOYMEN T

Job-finding efforts on the part of correctional services an d

voluntary agencies serving ex-offenders, and ex-offenders them -

selves, according to comprehensive testimony taken at the hearings ,

is confined to narrow segments of the private sector . Public employ-

ment in the city generally is ignored by them . Avoidance of th e

public sector is based on the widely held view by professionals i n

the field and ex-offenders that few will be hired for civil servic e

jobs of any kind, and that for even that potential few, the pro-

cedures are cumbersome, threatening, and overly time-consuming .

Ex-offenders frequently are virtually destitute and cannot wai t

monthsfor a job . Because of their negative self-image they hav e

limited ability to pursue a long range process of application an d

testing with little if any assurance of ultimate success .

Ex-offenders who testified told of numerous rejections fo r

public sector jobs as bus drivers, orderlies, subway porters, an d

maintenance men . Some were rejected after passing all tests an d

others dismissed after provisional employment and satisfactory

ratings . The latter resulted not from a failure to disclose th e

facts of their record at the time of application, but because tha t

record was not received until months had elapsed .

	

Many actions

on behalf of ex-offenders have been instituted by lawyers agains t

public hiring agencies but usually on behalf of those who see k

skilled or professional titles .

It was the consensus of witnesses that the few ex-offender s

who apply for jobs in the public sector are generally only th e

better-educated and more mature, or those with substantial pre-
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conviction work histories or well-developed job skil l.s . Thos e

who counsel ex-offenders seldom recommend civil service job s

and therefore have little contact with public agencies . There -

fore, probation and parole officers and special program person-

nel were unable to analyze in depth the precise barriers to ex -

offenders in public employment . As a result testimony on the

part of official and voluntary agencies on this topic was neithe r

as full nor as focused as in the case of licensed occupations .

Specific barriers identified were limited to the complexitie s

of application procedures, and to then prevailing "rule o f

three" no longer in effect .* In combination, it was believed ,

these two elements prevent the few ex-offenders who survive th e

application process from being hired . The first priority, ac -

cording to most witnesses, is opening government employment, more urgen t

than licensing or the private sector, because the public sector offer s

a . large and growing number of jobs and because the public secto r

should set the standards for all employers . The President's Tas k

Force on Prisoner Rehabilitation in 1970 singles out the state s

and the Federal governmet as setting a most unedifying exampl e

in discriminating against employing persons for whose rehabilita-

tion they are responsible . State and city agencies must se t

examples for others to follow, ,demonstrate the employability o f

those with negative histories, and assuage the private sector' s

ection • o t e ew Yorc State

	

Service Law had provide d
that "Appointment or promotion from an eligible list to a positio n
in the competitive class shall be made by the selection of on e
of the three persons certified by the appropriate civil servic e
commission as standing highest on such eligible list . . . . "
On January 2, 1974, the Office of the Mayor, by Executive Order ,
required all positions in city agencies to be filled in accordanc e
with rank on eligible lists except where approved by the Mayor .
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fear of financial loss, public censure or competitive disadvantage .

Today the converse is the case . Public agencies exhort the privat e

sector to give an ex-offender a second chance, but themselves offe r

even fewer jobs .

New York Congressman Charles Rangel in his testimony emphasize d

public sector leadership, sayin g

. . .If we say a person has paid a debt to society, we kno w
that we are lying . We know that he carries a burden a s
long as he is in public life or out trying to get a job .
It seems to me that if the Constitution is going to hav e
credibility among Black and white, poor and rich, tha t
the state, city and Federal government have a primar y
responsibility to test it . God knows we have enoug h
civil service jobs . They don't require too much intel-
ligence, much less whether or not a person has had a
prior criminal record .

It seems to me that if we are going to have ads on
television telling the private sector what to do, tha t
we should have some track record of our own to show tha t
we are making an effort to bring these people back t o
society .

John Wallace, former New York City Director of Probation, single d

out correctional agencies as those agencies within the public secto r

with a special responsibility to set directions . He was critical

of correctional agencies that enlist the aid of the privat e

sector but who themselves have been unwilling to hire the product s

of the correctional system and reluctant to confront other publi c

agencies . In his view, when professionals in correction and rehabil-

itation consider employment more rigidly exclusionary than the privat e

sector, and yet fail to exert their influence, the credibility of re -

habilitation objectives is undercut .

The City Commission on Human Rights, conscious of its role a s

a public agency, has long advocated elimination of discriminatio n

of any nature in the public sector as a first step toward ful l

and equal access to all employment . A clear imperative arising

out of the hearings is to seek a reversal of the current job
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scene for the ex-offender, so that public agencies will be a firs t

and not a last or almost-never-used resort . Toward this goal th e

Commission determined to achieve a full understanding of publi c

employment issues and invited as witnesses the top administrator s

of both the state and city civil service systems as well as re-

presentatives of the two national organizations intensively engage d

in the study of public employment, the Institute of Criminal La w

and Procedure of the Georgetown Univeristy Law Center and th e

American Bar Association .

The Georgetown University Law Center Study

The most comprehensive perception of public employment wit h

respect to ex-offenders was provided in the testimony of Professo r

Herbert S . Miller, Deputy Director of the Institute of Criminal La w

and Procedure of Georgetown University Law Center under whos e

leadership a major national study of the problem was completed i n

1972 . Entitled The Closed Door, the study concluded that al l

jurisdictions of the public sector offer little opportunity fo r

anyone with a criminal record . The study codifies and analyzes i n

detail all civil service laws and regulations across the countr y

and penetrates beneath the surface of statutory and administrativ e

statements of policy to examine the functioning of public employ-

ment systems .

A principal finding reported by Professor Miller is that ,

official policy notwithstanding, conviction records are mor e

often an absolute bar to all jobs and that arrest records an d

juvenile adjudications frequently are an equal obstacle . Although

public employment of ex-offenders is largely unsystematized an d

undocumented, on the basis of careful analysis of procedure s

Professor Miller concluded that in 60% of jurisdictions some
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form of prior conviction is an absolute bar, and that in 20% th e

same is true for arrests alone, even where it is claimed tha t

arrests not followed by a conviction are not considered .

From the perspective of this exhaustive study,Professor Mille r

was able to identify the critical elements in public employment a s

they apply to ex-offenders . They are the pertinent sections o f

state laws, the formulation and dissemination of guidelines, th e

application forms in use, the screening procedures, and the exist-

ence or absence of accurate data on the number of ex-offender ap-

plicants and the number qualified and hired . These elements provide

an appropriate framework against which to assess the system obtain-

ing in New York State and City .

Civil Service Statute s

Although statutory provisions obviously are fundamental, th e

Georgetown study reports that in almost in no state do the statute s

provide. an affirmative statement of public policy towards ex-offenders .

Instead, in almost all, the former off' :nder is either barred out -

right or deemed potentially unsuitable to all jobs . The essentia l

difference hinges on whether state laws stipulate that anyone with

a criminal record "shall" or "may" be refused examination or re-

jected . In either case, characteristically, state laws are written

in language so imprecise as to permit exclusion of almost anyon e

on any basis .

Accordingly,a major recommendation of this study is a thorough

overhaul of existing statutes, to supplant old forms with new law s

written in new language that at minimum enunciates clearly a positiv e

official policy . If it is the accepted public goal to foster re -

habilitation of offenders, and if it is officially recognized that
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employment is integral to rehabilitation, then public employmen t

statutes should affirm these commitments . The laws must stat e

that prior conviction is not a bar to public employment and limi t

exclusion only to those instances where a prior record has a reason -

able relationship to a particular job, or where there is insuf-

ficient evidence of rehabilitation . In other words, not only shoul d

a positive policy be enunciated but the areas of administrativ e

discretion should be narrowed . A model bill drafted by the Georgetow n

Institute proposes the following statement of public policy .

Section 1 . The (name of legislature) finds that th e
public is best protected when criminal offenders ar e
rehabilitated and returned to society prepared t o
take their places as productive citizens . The (nam e
of legislature) also finds that the ability of re -
turned offenders to find meaningful employment i s
directly related to their normal function in th e
community . It is therefore the policy of (name o f
state) to encourage all employers to give favorabl e
consideration to providing jobs to qualified individ=
uals , including those who may have criminal convictio n
records .

Section 2 . No person with a criminal conviction recor d
shall be disqualified from taking open competitiv e
examinations to test the relative fitness of applicant s
for the respective positions . Persons with criminal
conviction records shall be entitled to the benefi t
of all rules and regulations pertaining to the gradin g
and processing of job applications which are accorde d
to other applicants .

New	 York Civil Service Law

The New York State Civil Service Law, according to Professo r

Miller, is no exception to the general need for reform . He said ,

It is so vague and so open to misuse, that it need s
a thorough overhaul . I would say it is not the worst ,
but just one that is replete with language that ca n
be used to screen out anyone, words like unfitnes s
and good moral character, that can be used to cove r
a multitude of sins .

Ersa Poston, President of ,the New York State Civil Servic e

Commission,cited in her testimony the pertinent passages of th e

New York State Civil Service Law :
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Section 6, Article 5 of the New York State Constitutio n
states, 'Appointments and promotions in the Civil Servic e
of the State and of all the civil divisions thereof ,
including cities and villages, shall be made accordin g
to merit and fitness to be ascertained, as far a s
practicable, by examination which, as far as practicable ,
shall be competitive .

Section 50, Subdivision of 4 of the Civil Service Law read s
in part : 'Disqualification of Applicants or Eligibles -
the State Civil Service and municipal commission may re -
fuse to examine an applicant or after examination t o
certify an eligible who is found to lack any of th e
established requirements for admission to the examinatio n
or for appointment to the position for which he applies . '
Specifically, under Paragraph (D), reads 'who has bee n
guilty of a crime or of infamous or notorious disgracefu l
conduct . '

In addition, Section 3 .2 of the Rules for the Classifie d
Service (which have the force and effect of law) deal s
primarily with disqualification described under Sub -
division (A) that 'good moral character and habits an d
a satisfactory reputation shall be requirements fo r
appointment to a position subject to these rules .
Any applicant who is found to lack these requirement s
shall be disqualified from examination or after examin a-
tion from certification and appointment .'

Mrs . Poston emphasized that the key word in Section 50 is that

the'Department "may" refuse to examine or certify rather than "must "

or "will ." In addition, she noted that in only two circumstance s

are disqualifications mandated : first, that ex-felons are disqual -

ified for positions as police officers by town law and village la w

prohibition, and second that, Title VII of the Federal Omnibu s

Crime Control and Safe Streets Act of 1968 disqualifies anyone wit h

a previous felony conviction from carrying a firearm . This last ,

prohibits the hiring of convicted felons for those position s

in the state service with peace officer status, such as parole ,

correction, conservation officers, and park patrolmen, al l

of whom have duties and responsibilities that may includ e

the carrying of firearms . For all other positions,
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employ :;lent qualification is entirely left to administrative

decision .

With respect to ex-offenders, the New York statute con -

forms with the majority of state laws in allowing virtuall y

unlimited discretion to civil service administrators . It i s

not only imprecise, but fails to acknowledge even the mos t

rudimentary conception of rehabilitation .

The impact of the law on municipal policy is manifest i n

the statement of Harry Bronstein, Chairman of the New York Cit y

Civil Service Commission and Director of the Department o f

Pe-rsonnel, who sai d

We in the City civil Service Commission ar e
creatures of the state bound by the State' s
Civil Service Law . Of course we enact some
of our own rules . . .but they must be consist-
ent with the state law . So any pioneering
in this field would also require some con-
comitant changes in the State Civil Servic e
Law .

This is a significant point, indicating not only the obviou s

fact of state control but the pervasive influence of the stat e

law when all policies and procedural reforms must be scrutinize d

to assure consistency with the statutory intent .

Both Mrs . Poston and Mr . Bronstein report, however, that th e

surface impression gained from a reading of the pertinent passage s

of the law and its curious language is not consistent with thei r

interpretation of appropriate current policy . Mrs . Poston said :

I would like to point out s however, that while under
these provisions, the Department has the authorit y
to disqualify a convicted offender from holding stat e
employment, disqualification on this ground is not ou r
usual practice . It has long been a policy of th e
Department that conviction of a crime should not auto-
matically bar any applicant from state employment . . . .
We have long felt that our function
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is to qualify whenever possible and not disqualify . Over
the years, we have been very aware of the close relation -
ship between the offender and his social environment . Thu s
in the two years, we have been constantly concerned wit h
the administration of our program as it relates to parolees ,
inmates in state institutions, probationers, drug users ,
conscientious objectors, and others with whom our investi-
gat3on section staff becomes directly involved in review-
ing and evaluating the background of past candidates .

Mr . Bronstein's statement of city policy parallels th e

state posture . He said :

Municipal government is the largest employer in thi s
city . Consequently, those of us in responsibl e
positions in that government are keenly aware of ou r
responsibilities to establish and implement progres-
sive personnel policies .

Basically the city's policy concerning employment o f
individuals with records of conviction has been on e
of evaluating each application on a case-by-cas e
basis . The Department of Personnel does not auto-
matically exclude ex-offenders from city employment .
We have tried to set the example for private in-
dustry in the employment of people with crimina l
convictions, understanding that we cannot expec t
private industry to follow policies and practice s
that the city itself does not follow .

The thrust of state and city personnel policy, at leas t

at the level of top administration, differs materially from

the negative an d judgmental quality of the language of th e

law . And it differs as well from the perception of publi c

employment policy on the part of ex-offenders and their counsel-

lors, as reported at the hearings . All that can be said i n

favor of the current statute is that its provisions are suf-

ficiently vague and loose to permit varied interpretation .

Some degree of statutory flexibility is desirable an d

well-written laws should allow for change to accommodate ne w

knowledge and permit response to arising needs . But only withi n

the ambit of basic objectives . The law as it now stands manifest s

no committment to rehabilitation, nor any intent to screen in
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qualified ex-offenders . It speaks only to potential exclusion .

Professor Miller recommends that, at the least, the basi c

philosphical outlines of statutes be consistent with accepte d

administrative policy, not only for clarity and consistency ,

but because the law as written should preclude the possibilit y

of any radical realignment of policy by individual administrators .

As it now reads, the New York State Law is not only unrespresent-

ative of current state and city personnel policy but open t o

widely divergent usage, and could be used as sanction for an y

bias or prejudice .

The Georgetown Institute study recommends that state law s

go beyond a general statement of policy to promulgate guideline s

for administrative i_r, a-lcrrcntation . The Georgetown Institute' s

model civil service bill suggests the following formulation .

In considering persons with criminal conviction records wh o

have applied for employment the (hiring official) shall conside r

the following :

A. The nature of the crime and its relationship to th e
job for which the person has applied ;
B. Information pertaining to the degree of rehabilitatio n
of the convicted person ; and
C. The time elapsed since the conviction .

Another model exists in the policy statement of the Unite d

States Civil Service Commission for employment of rehabilitate d

offenders adopted in 1969 .* Eight factors for consideration ar e

enumerated, including the age of the person when the offense was

committed, the circumstances under which it occurred, and th e

social conditions that might have contributed to the offense . An d

further appropriate models are the broad guidelines adopted i n

*Appendix 7



92 .

statements of administrative policy by both state and city systems .

The policy manual for the New York State Department of Stat e

dealing with the investigation section and the question of prio r

criminal records states :

Each case involving a conviction resulting fro m
criminal activity shall be considered on its
merits . An applicant is not disqualified o r
barred from appointment solely on the basis o f
a conviction .

Further on the policy manual continues :

In a review of criminal convictions full consideration
shall be iven to the
A) Relationship of the offenders to the positio n
sought .
B) Age of the offender at the time of the last crime .
C) Number of crimes committed .
D) Lapse of time since last conviction .
E) Probation and Parole reports and records o f
employment .
F) Honesty of candidate in admitting his record .

Similarly, the New York City Civil Service Commissio n

policy for the hiring of ex-offenders , according to Mr . Bronstein ,

was that :

The Commission mandated that qu,llification for employmen t
of individuals with criminal convictions be determine d
on an individual, case-by-case analysis of the crimina l
and social seriousness of the act, the age of the person
at the time of the offense, the length of time since
the act took place, known behavior since the last crimina l
act, the nature of the jobs to be filled and othe r
pertinent factors . This policy applies to every positio n
in the City Civil Service except where statutory limitation s
are established, such as for patrolmen .

The criteria suggested by administrators are sufficiently

generalized to be included in the statute . Professor Miller

considers inclusion of basic criteria in the law valuable no t

only as legislative recognition of offical policy, but also t o

broaden the scope of their application . Civil service administrativ e

policy now governs only the qualifying of applicants as eligible ,

and has no mandated effect on individual public agency hiring
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practice . If incorporated in the state law they would apply t o

all governmental subdivision's hiring .

Internal Problems

The division of authority over employment within the publi c

sector is a complicating factor and one that permits the severa l

parts of the system to adopt inconsistent or even antithetica l

postures . Both civil service witnesses made special mention o f

this aspect of public employment as a particular problem .

Mrs . Poston said ,

I would like to note here that the Department of Civi l
Service does not actually hire the employees for th e
various New York State departments and agencies . The
actual appointment is accomplished by each individua l
appointing authority . In the case on non-competitive ,
exempt and labor class positions, the individual agenc y
recruits and hires directly . In the case of competitive
class positions, which make up the hulk of positions ,
the agencies hire from lists of qualified eligibles sup -
plied by Civil Service .

In further discussion Mrs . Poston indicated the effect thi s

division of hiring authority can have .

Candidatesfo-° Civil Service examinations are required t o
report on their application convictions for offense s
against the law. The Investigations Section of th e
Department of Civil Service obtains a character profil e
of the subject through reports of the candidate's train-
ing and experience, details and circumstances surroundin g
the offense for which he was subsequently convicted, parol e
and probation reports . On the basis of a reasoned objective
judgement and through a process of review, the candidate s
is either qualified, selectively disqualified, or dis-
qualified for the position sought .

Assuming,as in most reviews, the candidate is qualifie d
by the Department of Civil Service, his name is place d
on an eligible list without any notation as to the pre-
vious investigation . The Department of Civil Servic e
considers him to be fully qualified candidate to b e
considered equally with those other eligibles on th e
list certified to the appointing authority . In reality
however, the candidate at the time of interview fo r
tht possibility of being hired for a position, find s
himself confronted with the appointing authority' s
request for detailed information concerning his persona l
history . This request for personal history quite often
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in greater depth and may include questions concerning arrest s

(regardless of the lack of conviction) . The personnel office r
might then make a highly subjective judgment based upon thi s
one factor (criminal arrest and/or conviction) and pass ove r
this candidate as a prospective employee . We feel that thi s
judgment of selection is made as a result of a negative valu e

rather than a positive .

The dichotomy between certifying and hiring permits on e

agency in practice to nullify the policy of the other, frustratin g

the intent of the highest public employment authority . The

resultant variations in actual practices are particularly dis-

turbing to parole and probation officers and job counsellors .

Inconsistent action leaves job counsellors without any ability

to counsel effectively .

The State Civil Service Commission is thoroughly aware o f

this problem . Mrs . Poston reports considering whether t o

recommend that all biographical data secured by the separat e

operating agencies be standardized, or that questions asked con-

cerning convictions for offenses at the operating agency leve l

be limited or eliminated entirely so that derogatory informatio n

of this nature c':uld not be considered in the selection proces s

among already qualified applicants . The State Commission, however ,

is uncertain whether it has the authority to mandate such changes .

The City Personnel Department's ability to influence publi c

agency hiring apparently is similarly restricted . Mr . Bronstein

said :

Although we are proud of the steps we have taken t o
date to assist ex-offenders in their efforts to se -
cure meaningful employment, we recognize that mor e
must be done to assure that our actions are trans-
lated into actual job offers . In the weeks ahea d
we plan to vigorously urge all city personnel of-
ficers to follow our example and offer employmen t
to those ex-offenders whom we have qualified fo r
employment . We are confident that the recently
-promulgated expressed appeal of the City Civil Servic e
Commission and our own follow-up efforts will result i n
jobs for the ex-offenders and will assist the ex-offender



95 .

in his effort to become a fully rehabilitated member o f
our society .

Such confidence may or array not be warranted . Experience to

date. finds Individual agencies varying widely in their hirin g

policies, variations not necessarily consistent with apparen t

functional differences . Often the agencies with large number s

of blue-collar unskilled jobs are more restrictive than totall y

white-collar or professionalized services . The structural aspect s

of public employment that allow a watering-down of policy under -

score the need to incorporate in the statute itself the basi c

elements determining exclusion . For then, not only will al l

branches of the public sector be instructed to adopt identica l

standards, but equally important, public employees at all levels ,

ex-offenders, their counsellors inside and out of the correctiona l

system, and the public at large will have a common understandin g

of the employment policy toward ex-offenders .

In this area, as with licensed occupations,Professor Mille r

and other critics of civil service systems recommend the adoptio n

as selection criteria the job-relatedness of an individual' s

offense background and a time frame beyond which past crimina l

records are excluded from consideration .

Although any time frame chosen is somewhat arbitrary an d

opinions differ on the appropriate length, Professor Mille r

nonethless urges incorporating a maximum period open to revie w

into the body of the law . He proposes that a two-year perio d

following the last conviction be taken as evidence of sufficien t

rehabilitation, and counters the argument that two years may b e

too short by saying :
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Two years is a long time . If a person has a recor d
for two years it may prevent him from getting a jo b
at all . . . .Two years is a terribly long time for hi m
to hold out and hope for something decent to happe n
to him . So, if anything, two years might be to o
long a time .

The seeming arbitrariness of a time frame could be modifie d

in either direction . Those whose record appears unrelated to th e

particular job sought would be eligible immediately, and wher e

the offense background appears relevant earlier eligibility coul d

be allowed where indices of employability in parole recommendation s

or work history or other factors exist . On the other hand, ex-

emption from the time frame, or a longer period could be stipulate d

for sensitive jobs or particularly relevant offenses .

A time limit, irrespective of the precise period adopted ,

would be a benefit to ex-offenders, clarifying their position ,

and a boon also to administrators in public employment . Although

troubled by the problem of determining the appropriate period ,

Mr . Bronstein said :

It would make life a lot easier for a personnel departmen t
such as ours if the law was explicit as to the time limit .
But in the absense of that, we feel we are examining each
case on its own merits .

The primary consideration in screening those whose offense s

fall within the time frame then would be to determine whether th e

offense itself is relevant to the job sought . In the abstract ,

determining the relevance of each type of offense to every jo b

title in public employment appears overwhelming . When employer s

may only deny jobs on the basis of relevant prior records, the y

will cease to ask "Have you been convicted of any violation ,

misdemeanor or felony?" and narrow the question to ask only fo r

descriptions of convictions for particular types of offenses .

Confining the inquiry to job-related offenses should reduce
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significantly the volume of cases requiring detailed investigation .

Once review is reduced to manageable dimensions, administrator s

will benefit from better use of their screening personnel, an d

applicants will learn sooner of the disposition of their applications .

There are many jobs that clearly will have no connection wit h

any of the more common offenses and thus the area of review wil l

fo as on those offenses that present genuine selection problems .

Although job-relatedness requires study and may need a

specially constituted body charged with this responsibility, th e

problem as it applies to public employment is less demanding tha n

for licensed occupations .* There is a narrower range of professiona l

and technical jobs, and fewer for those to which ex-offenders are likely

to apply . And unlike many license holders, the public employe e

seldom works either totally unsupervised or in complete autonomy .

Conseq uently, the need for consumer or client protection is diminished ,

particularly in the case of jobs as laborers, maintenance personne l

or entry-level clerical workers, for which more ex-offenders apply .

Mr . Bronstein suggested the Personnel Council, an advisor y

body composed . of deputy and assistant administrators of city agencies .

as the logical group to analyze job titles and determine whic h

crimes appear clearly relevant to each .

The ultimate objective is to refine guidelines into a se t

of clear directives for to dissemination to all employees, so tha t

administrative policy established at the top will permeate thr :ugh-

out large bureaucracies . The flow of policy often defies the la w

of gravity . In his detailed investigation of six jurisdiction s

*Note that the Georgetown model licensing statute suggests a
three-year time period, co mp ared with two years for unlicense d
occupations in public employment .
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Profe :,sor Miller found wide deviation between top policy an d

actual practice . He stated, for example ,

. . .In one jurisdiction, a very enlightened jurisdiction ,
the Director of Civil Service had very enlightened view s
of hiring people with records . We then went to his subor-
dinates, the people who actually did the screening . Wha t
we discovered was they never had any guidelines, the y
never had any discussion . As a practical matter, whethe r
or not an application was screened in or out depended o n
who handled it on what particular day, and what biase s
that particular personnel represented . If he didn't like
sex crimes they would be screened out . If another didn' t
like middle aged voyeurs he would screen them out . S o
one of our recommendations is that this must be brough t
out in the open and there must be standards set up by
the appropriate agencies, and these standards must b e
enforced .

Questions on Application Forms

In addition to the changes in application forms likely t o

result from legislated policy and guidelines, there are specifi c

questions to be eliminated . The Georgetown study found that mos t

jurisdictions ask for information on arrest records, includin g

those where charges were dropped, or dismissed or the defendan t

was acquitted . Professor Miller, as well as the majority o f

witnesses, believes that arrests not culminating in conviction mus t

be excluded from any employment determination . The reasons are

two-fold, both based on constitutional considerations : the in -

cidence of arrest falls particularly on minority groups and, therefore ,

such information has a discriminatory effect ; and second, an

arrest alone does not constitute evidence of a violation but onl y

of police action .

On this count, civil service commissions in New York ,

both state and city, compare favorably . Neither ask applicants fo r

arrest information . State applications were revised in 1969 t o

eliminate questions concerning arrests, and city forms recently

also deleted such questions . But the issue does not yield to so
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simple a solution . Mrs . Poston, in testimony already quoted ,

indicated that nothing prevents hiring agencies in their inter -

view of an applicant from asking about prior arrests and usin g

that information in the selection process . In city hiring ,

routine fingerprinting checks, administered to all except a fe w

exempt titles, produce police reports that indiscriminately lis t

arrest and conviction . Thus even when the applicant, is no t

asked directly for this information, it becomes a part of hi s

background history and Aay affect hiring judgments . Police report s

frequently fail to record the disposition of an arrest but recor d

only the fact that an arrest was made and, therefore, determinin g

the ultimate outcome necessitates questioning applicants on al l

arrests or securing information from the courts .

Juvenile Records

A similar problem exists in the matter of juvenile adjud -

ications . Professor Miller reports that few applications specify

that only information concerning adult convictions is required .

By implication the information sought includes juvenile and youth-

ful offender decisions . Moreover, despite state laws protectin g

the confidentiality of juvenile and youthful records, this dat a

routinely is made available to civil services . Professor Mille r

testified that in New York, despite laws to protect the juvenil e

offender, information is available at the discretion of the courts ,

and courts often delegate their power to the local court service s

and probation departments who routinely provide the data to publi c

agencies . As in the case of arrests, it is current state policy

not to ask for juvenile adjudication records . But, similarly ,

greater protection is needed . The prohibition against'theuse of arres t

or juvenile records by public employers needs to be incorporated
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into state law so that hiring agencies will not ask for infor-

mation over and beyond what civil service already has reviewed .

In all probability, assuring the privacy of arrest informatio n

and juvenile records may require a Federal law to prohibi t

dissemination by law enforcement agencies to employers . For ,

in view of the data accumulated by the Federal Bureau of In-

vestigation, state or local controls or both probably woul d

be insufficient .* Nonetheless, a state can prohibit use of ar-

rest or juvenile record information by any of its subdivisions ,

and can also legislate tighter control over the dissemination

of information by its courts, information services, and police

departments .

Recruiting Practice s

In addition to hiring policies, the procedures of applicatio n

and examination may need modification if public employment is t o

be open to qualified ex-offenders . Because ex-offenders now

generally believe they will not be accepted and because of thei r

urgent need for immediate work, they may need outreach recruitin g

and streamlined processing . Professor Miller and many other s

suggested that civil service departments go directly to prison s

and begin the application process for those inmates who are deeme d

likely candidates . Forms can be filled out and reviewed, an d

examinations can be given and graded before prisoners are released .

Determination of eligibility before release could assure a prisone r

of immediate work, an assurance that is often an essential conditio n

of parole . At miniJ,um, inmates and prison guidance personne l

should be furnished with accurate information concerning job open -

*The problem of arrest records will be dealt with in a subsequent section .
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ings and qualifications .

Both state and city departments have been taking steps i n

this direction . Mrs . Poston furnished examples of cooperativ e

programs developed in conjunction with the Division of Parol e

and the Correction Department to provide opportunities for inmate s

in certain prisons to engage in training for specific occupation s

and be tested while still imprisoned . If successful, they ar e

then placed oa eligible lists and considered for employment a s

soon as paroled or released . In her opinion the programs, althoug h

small, have been successful and indicate directions to be adopte d

on a state-wide basis . She said :

We are suggesting that a closer relationship should be es-
tablished for the offender about to be released throug h
Civil Service, Correctional Services and Parole Agencies .
Perhaps through the use of allocating special titles ,
etc ., or creating trainee or apprenticeship positions ,
greater assistance could be given to the ex-offender i n
securing employment within the state structure .

Mr . Bronstein indicated thatthe city system is moving in a

similar direction . The City Personnel Department, in its lates t

annual report, enumerated among current goals closer cooperatio n

with the Correction Department to institute training and initiat e

the application process for public employment for those stil l

serving sentences . In addition the city Personnel Department ha s

advised social and community orgain7ations that because a convictio n

is not a prima facie exclusion they should instruct their client s

or members to apply and truthfully complete applications .

The Need for Data

Undoubtedly these are positive measures . Without accurat e

data on the number of ex-offenders who apply and the number hired ,

however, it is impossible to evaluate the impact of new application
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guidelines and procedures . Professor Miller emphasized th e

importance of reliable data on ex-offender applications and hiring .

The Georgetown study found tha t

No jurisdiction had any data as to how many people with
criminal records ever ipplied for jobs or how man y
people were actually employed who had criminal records .
The standard answer was, 'Yes, we do it on an ad ho c

basis . We are open . We will consider people with
criminal conviction records, but we don't know how
many have applied . " There is no way to determine whethe r
any minority group, and people with criminal record s
are one of the largest national minority groups in th e
United States, . . . are receiving fair treatment unles s
records are kept .

Commissioners Poston and Bronstein both testified tha t

they believe revised application forms and relaxed policie s

toward ex-offenders enunciated in guidelines have produced

positive rsults in the numbers applying and hired . At the stat e

level no data was maintained prior to June 1972,but since tha t

time the Investigation Section of the Civil Service Departmen t

has kept records of the number of cases of ex-offenders reviewe d

and their disposition, whether qualified, disqualified or dis-

continued . Of 240 cases since June 1972, 191 were qualified an d

only 16 disqualified . For those disqualified a breakdown b y

class of job and type of offense exists, but no data is availabl e

to show the post-qualification experience of those approved .

In the city there is only the Commissioner's opinion that more

ex-offenders apply and are qualified . He said that no records are

kept because of fear of building in permanent stigmatization .

The need for data to assess the general impact of policie s

and procedures, to spot particular points of resistance within

the system and to assure that directives emanating from th e

top flow unimpeded throughout, presents a problem of a potentia l

conflict with the goal of non-discriminatory hiring and with
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the natural desire of ex-offenders to have criminal records

forgotten and obliterated . But statistical data can be collecte d

and maintained without vitiating open hiring and persona l

privacy . Data is valuable not only as a measure of the efficac y

of innovations in practice, but also as the basis for researc h

that evaluates performance and tests the validity of pre-conceive d

notions of a correlation between offense backgrounds and on-the-jo b

behavior . To late, evaluations have been made only in the cas e

of special progrl::Is for ex-offenders within the public sector .

Program evaluatiop has only limited applicability to the main -

stream of public :service jobs . First, those ex-offenders hire d

are employed as a separate entity and can be evaluated onl y

within the context of that program . Second, those hired by

public agency programs are usully placed only in temporary o r

provisional jobs and are seldom able to translate successfu l

work experience to permanent civil service status . Program

evaluation has its implications, but a more valuable evaluatio n

would compare ex-offenders hired through normal routines wit h

other employees . Statutes that require reporting of the number s

of ex-offenders who apply and are hired would give the essentia l

basic facts .

Review Procedure s

A further need is to establish procedures for review o f

administrative decisions . In common with licensed occupation s

the only review available is provided by the courts, likely t o

be utilized only by those with sufficient perception of possibl e

legal issues and the perserverance to follow through . The Legal

Aid Society's representatives reported some limited success i n

litigation on behalf of individuals with either arrest or
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conviction records who were rejected by public agencies . Two

examples typify those introduced into testimony :

1. An individual who was employed by the New York City
Police Department, not as a Police Officer, but as a
civilian employee in the non-sensitive position o f
telephone operator under the terms of the Emergency
Employment Act of 1971, was suspended by the Polic e
Department and given a choice of resigning or bein g
discharged, totally because of an arrest . This arres t
was followed immediately by dismissal of the charge s
against him upon the request of the "victim", who
from the very time of arrest had sought to withdraw
the complaint . We successfully brought an actio n
on his behalf .

2. An individual who over twenty-five years ago wa s
convicted of larceny and who in the past twenty-five
years has led an exemplary life . . . .prevented from
opening a local grocery store because of a mandatory
statutory bar that prevented him from obtaining a n
off-premises beer license . . .is working now as a
provisional employee in a New York City agency .
Should he become a permanent employee he will b e
fired when a check is made of his past record . H e
does not wish us to bring a law suit until he i s
acutally fired . But perhaps by then the work o f
this hearing will prevent it from happening .

Legislative Reform

Again, as with licensed occupations, the first priorit y

is for legislative reform . No action has been taken in New Yor k

in recent years, although bills to modify the civil servic e

statute in relation to ex-offenders have been introduced . They

generally die in committee . One bill that succeeded in both

houses of the legislature in 1971, prohibiting the state o r

any municipality from rejecting applicants for examinatio n

or failing to certify those who pass on the basis of misdemeanor s

or violations that occurred more than three years prior to th e

time of application, was vetoed by the Governor on the basi s

that civil service authorities have not abused their dis-

cretionary power and increasingly are less inclined to disqualify
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candidates on the basis of past misconduct . Ass=mblyman

Joseph R, Pisani introduced similar bills to eliminate fro m

review felon} convictions after a substantial time lapse ,

but these have not been passed .

Again New York has not kept pace with other jurisdictions .

Several have already adopted revised public employment statutes .

The American Bar Association in its role as a clearing hous e

reports among recent developments the Florida statute of 1970 ,

already discussed, and am ., .'ed civil service laws in 1973 i n

Connecticut, Oregon, Washington ad Colorado . In 1971 the Stat e

of Wisconsin amended its Civil Service Law to require the Directo r

to provide by rule the conditions under which an applicant ma y

be refused an examination, or, if eligible, refused certification

and to show tha t

these conditions shall be based on sufficient reason ,
and shall reflect sound technical personnel managemen t
practices and standards Of conduct, deportment, an d
character, necessary and demanded .

In the state of Maine Governor Kenneth M . Curtis issued an

executive order in 1972 declaring it the duty of state governmen t

to provide equal opportunity for ex-offenders . The implementation

of this policy prohibits any discrimination against ex-offender s

(and former mental patients) . His order reads in part ,

Such applicant for employment shall be regarde d
the same as any other candidate with respect t o
suitability for employment ;

They shall have the same opportunity to compet e
for positions within state agencies as any othe r
citizen qualified for said pc , sitions ; 'n no case
shall any unit of any department deny employmen t
to an applicant simply because he or shy : has been
a former patient or inmate .

In addition, the District of Columbia has adopted guidelines
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defining factors to be considered, similar to those pro-

mulgated by the United States Civil Service Commission, *

specifically excluding juvenile and youthful offenses an d

arrests not leading to conviction, as areas of inquiry . I t

also designated special personnel to assure full and fai r

consideration to all rehabilitated ex-offenders .

In this year's legislative session the Georgetown mode l

statute has been introduced into the Nebraska legislature .

In 1973, the New Jersey office of the Public Defender, spurre d

by its involvement in prison unrest in that state , and in co -

operation with the Committee on Institutions, Health, and Welfar e

of the State Assembly, developed a comprehensive legislativ e

package . Among the bills introduced were two aimed at refor m

of public employment to limit discretion of administrative authoritie s

to job-related convictions .* *

Interest in expanding civil service opportunities for ex -

offenders is growing across the country . Senators Javits and

Percy are among those critically appraising Tederal civil servic e

opportunities . Here in New York in 1973 a modest amendment t o

the State Civil Service Law was passed and signed into law . This

amendment, introduced by Assemblyman Reilly and State Senator Giufredda ,

strikes out the provision in Section 50 of that Law that permit s

state or municipal commissions to refuse application or certificatio n

to one "who has been guilty of a crime or of infamous or notor-

iously disgraceful conduct ." This is a step in the right direction .

*U .S . Civil Service Commission Policy appended as 7 .
**Appended as 8a and h .
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But "good moral character" and a "satisfactory reputation "

still remain as eligibility criteria and no positive languag e

prohibiting disqualification solely on the ground of a prio r

conviction has been inserted . In view of the legislature' s

past record, this amendment must be hailed as an achievement ,

but it seems unlikely that deletion of the one phrase wil l

have any discernible effect on public employment policies .

Recommendations :

In the Commission's view, numerous amendments that separatel y

attempt to correct one specific defect in the law are inadequate .

The pertinent passages require a complete rewriting . Working i n

concert with experts on civil service, both local and national ,

and skilled bill drafters, the Commission has prepared an amende d

version that it believes fulfills the major imperatives emergin g

from testimony at the hearings . This revised bill* enunciate s

a positive policy towards the employment of ex-offenders in

public agencies and prohibits exclusion on the sole basis ofa

prior record, unless it can be shown that a particular offens e

background has a reasonable relationship to the job sought 	 and

insufficient evidence of rehabilitation exists .	 Information o n

arrests not followed by conviction are totally disallowed excep t

for pending charges during a stipulated time period . The new

version also provides review procedures and requires annua l

statistical summaries of ex-offender application and processing .

The Commission considers this bill only a minimum first ste p

in changing public employment from a closed to an open door hirin g

policy . To increase the likelihood of passage, the Commissio n

*Appended as 9
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has sought critical review of its drafted bill by experts in

civil service and in legislation and is also working to develop

broad-based support .

Legislative action is not the sum total of all the activity

required . The Commission is fully aware that enacting positiv e

policy and declaring specific practices to be discriminatoA y

does not automatically revamp either the image or the actuality

of a formerly negative situation . Other affirmative steps ar e

required . Large-scale programs are needed to employ ex-offender s

in thepublicsector,in larger numbers than those no	 employe d

in special projects, and with an assurance of permanent statu s

for those w'-:o qualify .

Such action is not essentially new, but rather the logica l

extension of affirmative action efforts directed toward th e

disadvantaged and minorities, for ex-of£•nders are part of bot h

groups . To be effective, more of the initiative must come from

public hiring agencies themselves rather than civil servic e

commissions and departments . The need for agency leadership wa s

emphasized by Milton Luger, among others . In his experience i n

employing ex-offenders,,the State Civil Service Department wa s

found to be entrely cooperative . He said ,

I think the State Civil Service sees itself as a
servant of the agencies and feels an obligatio n
to point opt their kn?wledge of someone's crimina l
record . I found no bar to any of the people I
wanted to employ . Nobody told me I couldn't d o
it . I think too many agencies have been lamenting
the law and rationalizing about the law, and then
setting up an agency policy based on their ow n
fears and hesitations, rather than recognizin g
that they don't do any more than they w=,.rat to .
I would fault the agencies more than the Civi l
Service on this .

Mr . Luger suggested that the Department of Career Opportunities
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of the State Civil Service Commission m,,y !:f the logica l

coordinating '. .ody to plan a multi-agency affirmative attack o n

the problem of ex-offender employment and to determine also ho w

basic data can be collected and those hired be tracked withou t

doing injury to individuals .

The American Bar Association, after a thorough review o f

the problem of ex-offender employment in the public sector acros s

the nation, offers a checklist against which jurisdictions ca n

evaluate their laws and practices . The items are :

1. Do statutes, regulations, or ordinances governin g
public employment explicitly provide that ex-offender s
are not automatically disqualified from such employment ?

2. Are former offenders permitted to take a civi l
service examination? Can they take such an exami-
nation prior to their release from prison ?

3. Are employing agencies specifically instructed t o
consider ex-offenders for government employment ?

4. Are employing agencies provided with clear an d
reasonable guidelines for the processing and consid-
eration of applications of individuals with crimina l
records? Are such guidelines made available to jo b
applicants ?

5. Do job application forms provide that applicant s
need not disclose criminal records that have bee n
expunged or annulled? Or records that have existe d
for a certain period of time? or juvenile records ?

6. Are juvenile records sealed with access limite d
only for such law enforcement purposes as sentencing ?

7. Can the period from the time an application for a
job to the time of a decision on hiring is made b e
shortened ?

8. Have educational requirements and standards for job s
been re-examined as to their reasonableness and thei r
relation to the requirements for the position ?

This is an appropriate set of standards and those concerne d

with ex-offenders' access to public sector jobs will have no

cause to relax their efforts until, in New York State and City,
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all questions can be answered in the affirmative .



a



S . BARRIERS IN THE PRIVATE SECTO R

From the testimony at the hearings, confirmed by suc h

research evidence as exist, private sector employment of ex -

offenders, is,on the wholes; confined to relatively small establis h -

ments that hire unskilled blue-collar workers .

The Commission's primary concern is with the larger ,

prestigious employers who, in this city, offer the greates t

number of stable, well-paid jobs ; whose policies set the tone fo r

the labor market as a whole ; and whom, it was alleged, with rar e

exception, tend to exclude ex-offenders . There are differences ,

however, between avowed policy and actual practice . Policy

statements of major companies are nowhere as negative toward ex -

offenders as their hiring practices are alleged to be .

Attitudes of Employers .

Determining the actuality of practice in the private secto r

is virtually impossible . Companies seldom maintain records o f

applicants they reject, and correctional agencies and ex-offender s

services have no systematic data on referrals . Actual polic y

is almost as difficult to ascertain for it is not necessarily form-

ulated by top management but developed in less visible activity o f

personnel departments . Because individual companies were reluctan t

to testify, the Commission invited spokesmen from major busines s

associations, who all agreed to participate .

Of particular interest is the testimony of the New Yor k

Chamber of Commerce presented by David F . Linowes, Chairman of The

Committee on City Affairs . In recognition of the importance of the
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ex-offender employment problem and its effect on criminal be-

havior, the Chamber of Commerce, shortly before the hearings ,

undertook to survey their larger corporate members as to policie s

and attitudes toward job applicants with prior conviction records .

The findings were :

1. The companies that do have restrictions o n
employment of ex-offenders frequently ar e
concerned about the category of crime an d
relate the specific crime to the employmen t
possibilities .

2. Companies tend to exclude from employmen t
possibilities those jobs connected with money
and securities transactions and access ., and
those jobs which call for dealing with th e
public in an'isolated situation, say in th e
home or on business premises .

3. While company management is quite articulat e
and internally consistent concerning its own
position on employing ex-offenders, there i s
much less consistency when they are asked t o
suggest specific ways in which business ca n
work with the correctional system to hel p
offenders find employment and even whethe r
business can or should do so .

Mr . Linowes, commenting on these findings said :

As one company response stated, 'I think busines s
lacks correct information as to what, in general ,
takes place behind prison walls, except for wha t
is gleaned from newspaper accounts of riots an d
old Barton Mac Lane movies . I feel that busines s
is unaware of efforts and progress to rais e
educational levels and develop skills in accordanc e
with the individual aptitudes and the needs o f
today's society' .

Given this statement of "non-knowledge" of wha t
exists within the correctional system - and suc h
information is, after all, not pertinent to mos t
day-to-day business operations - it is safe t o
say, I think, that most businesses as individua l
firms, do not think in terms of taking initiativ e
in employing ex-offenders . On this point, I
would like to add that some businesses fee l
themselves almost besieged to give special employment
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consideration to members of such categor-
ies as : the high school dropout, th e
ex-addict, the addict on methadone, th e
veteran, the minority group member, th e
handicapped and the ex-offender . One re-
sponse to such beseeching has been : 'Whe n
can I get back to hiring the persons wh o
wants to work, isn't a trouble-make r
and is qualified to do the job? ' .

The juxtaposition of the findings of this survey agains t

another Chamber of Commerce study the preceding year showing crime t o

be the major element entering into a company's decision to leave

the city, point to an urgent need for constructive action . Ex-

amples of actual responses to the survey questions by individua l

companies, however, suggest some of the resistance points ,

especially the security-consciousness of major employers . Ex -

offenders are considered a risk to property, persons and con-

fidential information . The full report, appended to this document, *

provides valuable insights into business attitudes . A few of th e

responses to the first question, regarding whether the compan y

has any restrictions on ex-offenders employment, are particularl y

illuminating :

The Company will not hire applicants who hav e
been convicted of crimes of violence (rape ,
armed robbery, homicide, etc .) or who have
demonstrated repeatedly an inability to re -
habilitate . Additionally, we would restric t
qualified candidates to jobs that wer e
closely supervised, that did not involv e
money transactions or access to valuabl e
Company property .

The ex-offender is an "unknown quantity" .
Despite the most sophisticated screening an d
evaluation techniques, we cannot predict hi s
conduct and/or behavior in a work settin g
that requires discipline, adaptability ,
responsibility, subordination and conformit y
to a middle-class value system . Although

* As Appended as 10,
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these restrictions admittedly impose o n
the ex-offender the burden or respon-
sibility of proving himself in a multi -
discipline system, they also enable u s
to provide him with the means o f
re-entry .

As

	

sympathetic as we may be to th e
plight of these unfortunate individuals ,
our primary concern must be the safet y
and well-being of our employees and th e
protection of corporate property . Ou r
entry into a program of rehabilitation o n
other than a minimal scale could generat e
apprehension among our home office popula-
tion (largely comprised of female employees )
and create problems with the bondin g
company which provides blanket coverag e
for all areas of the company .

And in response to the second question,that asked if employ-

ment of ex-offenders would be damaging to company operations ,

one company replied ,

Human nature being what it is the employ-
ment of ex-offenders on a large scal e
would stimulate negative reactions amon g
employees and the public . Crime is a
national issu^ . Widely publicized in th e
media, it had created a panic situation
in many communities . People, concerned
about the rampant growth of crimina l
activity, would be reluctant to accep t
employment in organizations that emplo y
ex-offenders .

When asked to evaluate experience with employing ex-offenders ,

the replies thin out . Few discuss actual experience, and thos e

that do characterize it as limited, with mixed results . More dis-

cuss only the selected types of positions for which an ex-offende r

might be considered . The total impression is not of an absolut e

bar, but a highly selective judgmental process for some few jobs .

Problems of Job Developers

Those who act in a job-finding capacity for ex-offenders
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tend to view the barriers as more absolute . The replies to th e

questionnaire indicate that most companies will consider ex -

offenders for some jobs . Many professionals who serve as job

developers for ex-offenders reported that letters requestin g

information on job openings sent on behalf of ex-offenders generall y

went unanswered, while letters making no mention of a crimina l

record sent to the same employers resulted in courteous replies .

Indeed a survey undertaken by one agency to ascertain company

policy toward ex-offenders, with no request for actual jobs, wa s

abandoned because of lack of response . One voluntary agenc y

spokesma n reported that letters sent to ten of the larges t

companies in New York, seeking employment for a college graduat e

with sales experience and an I .Q . score of 152 who had been

arrested and charged with possession of marijuana, received onl y

two replies, both stating that the company was not hiring a t

present, a contention that was untrue, according to the witness .

Employment agencies, aware of company attitudes towar d

ex-offenders,make few referrals for those who have criminal record .

Richard Clarke, publisher of Contact Magazine and president o f

a minority executive recruiting agency said :

I am sorry to say that employment agencies are
extensions of the companies they wor k
for . It is historical that employmen t
agencies in New York City did not sen t
out Blacks or females . They do wha t
the company asks them to do . If a
company does not make a strong effort, th e
agency won't take it upon itself to offe r
this .

They may in fact lose the confidence o f
the businesses they are attempting t o
deal with . . .Usually the employmen t
agency describes the applicant in detail .
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In attempting to answer questions abou t
the applicant's work efforts, the em-
ployer has inquired as to what he or sh e
was doing during that period of time .
Our response has been paying his or he r
debt to society . This has had not muc h
positive effect either .

The response has been, 'Well, there are
other people unemployed who we migh t
more easily sell to the functiona l
supervisor .' The level of responsibility
goes from personnel to the fuctiona l
supervisor .

A number of companies have made a statemen t
of interest concerning hiring ex-offenders .
It is a glowing statement from the pres-
ident of the corporation that doesn' t
normally go down to the personnel de-
partment . The law of gravity prohibit s
them from getting effective memorandum fro m
the president . The middle-man decides t o
ignore it .

To assure reliable answers to their survey, the Chamber o f

Commerce promised total confidentiality to its cooperating members .

This fact alone tells much about the character of ex-offende r

employment . On the one hand, most ex-offenders who are employ-

ed have not disclosed their criminal records to their employers .

On the other hand, employers who are willing to consider employ-

ing ex-offenders do not want this policy generally known . Companie s

that cooperate with parole and probation departments and specia l

programs ask that their names be undisclosed. They see such

anonymity essential as protection against public censure, competi-

tive disadvantage, and to forestall a deluge of requests for job s

for ex-offenders . The most frequent reason given for remainin g

unidentified is the desire to protect their employees from stigma .
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In some instances when a known ex-offender is hired it is com-

pany policy to conceal that fact from co-workers and supervisor s

in order to protect the new employee from becoming the scape-

goat for every theft or irregularity .

In large companies, personnel managers are often caugh t

between top management and functional supervisory attitudes .

Irrespective of what company presidents may espouse when actin g

as members of boards of social agencies or in relations wit h

community groups and special programs, it remains the personnel s

manager's job to minimize risks in hiring and to send to first -

line supervisors only those who will be acceptable . Job develop-

ers testified that where company top managements express an activ e

interest in employing ex-offenders, and even in instances where a

rapport has been developed with a particular personnel department ,

an ex-offender may be hired, but fired after a few days by th e

first-line supervisor if the supervisor holds a negative view

of ex-offenders .

Reluctant to say that they will not hire ex-offenders as a

matter of policy, large companies may resort to a variety o f

subterfuges . According to testimony,they may indicate that they

are not hiring, or that union control over hiring or bondin g

company requirements govern their actions . Where legal con-

straints do apply (as, for example, the prohibition against hiring

ex-felons in banks insured by the Federal Deposit Insuranc e

Corporation, or the required fingerprinting in the securitie s

industry),company spokesmen are frank . Such frankness is als o

encountered among executives of department stores and other
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increasingly security- conscious businesses and public utilitie s

whose service employees go directly into customers' homes .

Candor is relatively rare, however, and where it occur s

it would seem that management assumes that the exclusion o f

ex-offenders appears entirely justifiable . A curious inconsis-

tency developed in the testimony is the fact that several Wal l

Street firms use the Pioneer Messenger Service, a Vera Institut e

of Justice employment program for ex-offenders and ex-addicts ,

to deliver stock certificates, and report entirely favorabl e

experience' - strange indeed, when routine policy would dictat e

against employing anyone with a prior record . Among the witnesse s

were some of the victims of a recent amendment to the stat e

Securities Law requiring fingerprinting for all employees in

the financial field . These were two men, both long-time employee s

of Wall Street firms, well regarded and frequently promoted and

both holding jobs not involving physical contact with stock

certificates, who were fired when ancient offense records wer e

disclosed .

In a world of half-truths and contradictions between state d

policy and practice, it is understandable that the ex-offender

himself is less than candid . It is part of conventional wisdom

learned from other ex-offenders and from those who counsel the m

to try to conceal any offense background and to account for unex-

plainable periods of time by pure invention . The following

excerpts are samples of a recurrent theme in the testimony o f

ex-offenders and probation and parole officers as well .
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After a while you become so distressed an d
desperate for work you decide to lie . I
think it is really an impossible thin g
for an ex-offender to find a job if he
explains he has a record .

Once you answer have you ever been arrested -
you never get past the question to per -
form . You never get a chance to show you r
talents . And I would like to be judged o n
my merits, not on the fact that ten o r
twelve years ago I did time .

The only time I found a favorable respons e
from an employer (when he revealed hi s
record) was when it was very profitable fo r
him - when he could pay me under the tabl e
and steal me blind .

And from a probationer officer '

We have sometimes found it better if th e
probationer did not speak about hi s
record. It might be unethical, it migh t
be a violation, it might be distortio n
of the truth, but sometimes when we ar e
really up against it there is nothin g
that you can do but say to them 'Off th e
record, O .K . take a chance and don' t
mention your record, - that is don' t
volunteer any information' .

Ex-offenders who successfully conceal their past and are hire d

live in constant fear of inadvertent disclosures or of systemati c

clearance checks . They know that once the past is revealed they

probably will be discharged irrespective of performance . They

will be discharged for falsifying the facts . To them the fina l

blow is to be told that dismissal is not attributed to the fac t

of a prior record, but failure to disclose that fact, for honest y

is the first requirement for all employees .

Application Form s

A substantial portion of testimony concerned the appro-
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priateness of questions asked on application forms .

It was virtually unanimous among the witnesses at th e

hearings that questions concerning arrests not followed by con-

victions have no place on an application from . As already noted ,

public employment systems, Federal, state, and local, hav e

eliminated this question . Apparently, the more sophisticated em-

ployers are following suit . For example, the American Bar Associa-

tion reported that the American Telephone and Telegraph Compan y

recommended to all personnel officers of its subsidiaries tha t

arrest questions be eliminated . And some of the more prestigiou s

companies' applications now, in addition, carry the statement tha t

convictions are not a bar to employment, urging full and hones t

disclosure . These are encouraging trends but obviously no t

the full answer .

Companies that do not ask for arrest records may stil l

receive that information on fingerprint reports or credi t

clearance checks And many companies still do ask for arrest in -

formation as well as all convictions . A central difficulty i s

that companies .are free to evaluate individual records in any wa y

they see fit, resulting in completely idiosyncratic practices wit h

no visible guidelines, even in such generality as exists in publi c

employment .

What questions concerning past offenses are legitmate sub-

jects of inquiry by employers? Some employers contend that al l

aspects of a prospective employee's history are pertinent t o

determine appropriate work assignments and supervision and th e

need for supportive services or practical assistance . William

J . vanden Huevel, former Chairman of the New York City Board of
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Corrections, in support of this view,said :

We are all so careful to protect ex -
offenders from identification . The
fact that a person has been i n
trouble, been in prison, tha t
proves a. sort of vulnerability . T o
pretend the problem doesn't exis t
doesn't help . You are dealing wit h
people with social problems s o
deeply rooted . Many come out o f
ghetto communities, ignored an d
alienated . We put them through
an institutional life and expec t
some solution, whereas the revers e
happens .

Someone who has been in trouble with
the law needs someone who can hel p
him . If someone is willing to tak e
on an ex-offender as an employee I
think we should be realistic abou t
the problem the private sector faces .

In other words, there is anxiety on both sides . However ,

Mr . vanden Heuvel acknowledges that complete disclosure would

only work to the ex-offender's benefit with some employers . Parol e

and probation officers favor honest discussion with prospectiv e

employers for practical as well as ethical reasons . When it i s

known that an employer will consider an ex-offender it is possibl e

to discuss individual aptitudes and limitations that can maximiz e

the chance of successful placement . When frank discussion i s

possible, probation and parole services find they are able t o

refer clients for better jobs, because employers who maintai n

contact with the counsellors of ex-offenders recognize that pro-

bationers and parolees are closely supervised and helped, an d

therefore generally are good risks . Such employees recognize ,

moreover, that responsible probation and parole personnel would
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not refer an ex-offender with a clearly relevant offense back -

ground .

Because most questioning directed at arrest and convictio n

backgrounds is used to screen out undesirables, probation an d

parole officers who testified at the hearing oppose such genera l

inquiries . At minimum they would like to see the area of inquir y

narrowed to recent years and to relevant offenses, and certainly

to eliminate arrests . To most, any further questioning is un-

necessary and an invasion of privacy .

All probation and parole officers and all other agencie s

and programs that serve ex-offenders are eager to see applications

designed to encourage honest responses, not only because counsellin g

dishonesty conflicts with the aims of rehabilitation, but als o

because the stress and anxiety generated by a fear of being "foun d

out", can impair an ex-offender's performance on the job . Therefor e

they urge that application forms state that an offense is not a n

absolute disqualification and that favorable recommendations from

counsellors will be given weight .

Any measure that encourages candid discussion of the impac t

of prior record on job eligibility would have merit . Ex-offender s

are equally injured by being told there are no job openings ,

or some other "polite" version, because such statements are trans -

parent . Indeed, the customary avoidance of straight talk ofte n

leads them to interpret all denials to be a consequence of thei r

prior ciminal history, even when they are in fact unqualified fo r

the job they seek . And evasiveness does not allow for fruitfu l

exchange between employers and job developers . If the area of
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inquiry was narrowed, and if employers would then feel free t o

say they do not consider an individual with a particular offens e

background qualified for certain jobs, the door is open t o

discussing whether other jobs might be suitable or whether

after a givoA time.-oeriod or successful completion of trainin g

or a supported work piv ram,the candidate might be reconsidered .

Recommendation :

Until a time when prevailing employer sentiment shares th e

professional's view that the records themselves are not individuall y

predictive, and that the risk of hiring a few who may prov e

to be unworthy is insufficient to justify exclusion of a whol e

group, the only way to protect ex-offenders from blanket discrimina-

tion is to restrict by law the questions that may be asked . Al -

though negative background information may be obtained throug h

other sources, if ex-offenders know they will not be asked fo r

their entire history more may be willing to apply and will surviv e

the initial screening . When interviewers meet ex-offenders fac e

to face, without the preconceptions that damaging histories on

application forms create, even if the dates of offenses are lon g

past or their nature irrelevant, they may be able to asses s

an applicant for his current employability . Curtailing the in -

formation obtained from ex-offenders may inhibit the accumulatio n

of data needed to evaluate ex-offender employment, but methods
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other than personnel department application forms can be devised t o

accommodate research needs .

In accordance with the position adopted in the Com-

mission's guidelinesiquestions on arrests should be prohibite d

except in the case of pending charges or other special cir-

cumstances and questions on convictions restricted to offense s

relevant to the job sought or the nature of the business o r

industry .

Bondin g

Bonding, a practice affecting increasing numbers of jobs, wa s

cited by many who testified as a particularly obstinate barrier t o

ex-offender employment . Witnesses, however, were uncertain of th e

actual nature of this problem . Is it the policy of. insurance

companies to refuse bonding to ex-offenders, or to disallo w

separate bonding for individual employees in the event that a n

employer is covered by a blanket bond? Or is the issue of bondin g

a facade behind which employers hide their own prejudices ?

Most of the professional job developers accept th e

latter view . They believe that insurance companies may impos e

some restrictions, but more often the need for bonding enables em-

ployers to shift the ultimate responsibility . The bonding issue was

characterized as "a big screen," "a cop out", and a way to avoid saying,
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"I can't hire you because you are young, poor, or black . "

To substantiate this view, witnesses offered examples o f

instances when employers were able to secure bonding fo r

ex-offenders they wished to hire . A major insurance company

employed and bonded an ex-offender for a large sum, despit e

full knowledge of his extremely negative history . Some

companies have been able to bond some individuals separately

in companies covered by blanket policy . And often identica l

jobs are off-limits to ex-offenders in one company because o f

the need for bonding and not in another within the same industry .

The strongest indicator that employer policy is more often th e

barrier than insurance requirements is in the limited utilizatio n

in New York City of bonding available for ex-offenders under a

Federally-funded program operated by the Department of Labor .

The Federal program provides bonding at no cost to employer s

from $500 up to $10,000 for employees unable to be bonded com-

mercially . Instituted in 1965 as a demonstration program aime d

at stimulating commercial bonding companies to widen their vie w

of insurable risks, it has been successful to the extent that i t

has provided bonds for many ex-offenders . National experience with

the program has recorded a comparatively low default rate . David

Leibowitz, Correctional Program Officer of the United State s

Department of Justice, reported that as of 1970 the Federal pro -

gram incurred a loss of only 18% compared with commercial industr y

losses that run as high as 50 to 60% . Nevertheless the program

has not succeeded in expanding commercial insurance company coverag e

for ex-offenders . The failure of the Federal program to serve as a
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stimulus to the commercial bonding industry, despite its lo w

default rate and despite wider use in localities other than Ne w

York City suggests, as many witnesses believe, that the proble m

does not reside entirely within insurance company determinations .

The Federal program's impact may have been blunted because i t

deliberately adopted a low profile .

	

Federal bonding wa s

funded only modestly and has not had the capacity to insure ever y

ex-offender nor even to distribute widely its descriptiv e

literature . And because it was channeled through the State Employ-

ment Services as an additional burden for SES personnel and

without special staff of its own, the program may have received

less than full utilization .

What accounts for the apparently unyielding nature of the

bonding problem cannot be determined precisely from the testimony

at the hearings. Too few employers were represented and ther e

was no insurance company participation . The insurance industry i s

either extremely reticent or disinterested, for no efforts to secur e

some form of participation on

	

its part were fruitful .

What is clear,. however,is that the necessity of bonding i n

many jobs is a problem that must be faced and one part of th e

answer lies in stimulating changes in bonding requirements . A

possible approach is to assure full utilization of the Federa l

program by seeing that all prisoners and ex-offenders, and al l

probation and parole officers and special program personnel ar e

aware of its provisions . Another is to involve the fidelit y

and surety industry itself in the problem .
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Recommendation :

The insurance industry needs to be acquainted with th e

broader social and economic	 consequences of the policies tha t

exclude so large a group in such	 desperate need of employmen t

from so many jobs .	 A consortium of insurance experts should b e

brought together by the Department of Correction 	 to conside r

the totalramifications_of the problem and devise contructiv e

approaches . For example, it might prove to be a better us e

of Federal funds to give them directly to commercial insurers a s

reimbursement for any differential in the cost of insurin g

presumably higher-risk individuals . Such reimbursement woul d

necessitate an analysis of differential risks,an analysis no t

now made . A demonstration project of this kind, upon evaluation ,

might show traditional beliefs concerning all ex-offenders to b e

unfounded . Failing this, it is possible to question arbitrar y

exclusion from bonding when practiced as a violation of Title VI I

of the Civil Rights Act, or as a possible violation of the New

York State Insurance Law that prohibits Insurance discriminatio n

on the basis of race .

Unions

Although some witnesses indentified unions as a factor i n

private sector resistance to employment of ex-offenders, th e

problem resides with specific unions and not the whole labor movement .

Unionized labor today is not a monolithic structure . Testimony

indicated the varying political and social postures and th e

differences in influence on hiring .

Testimony by ex-offenders and job counsellors noted th e

differences in union policy, contrasting certain trades within
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the building industry that bar ex-offenders from apprenticeshi p

and membership,with other industries where unions are ope n

to membership and supportive of all workers within thei r

jurisdiction . The necessity of union membership may at time s

discourage some ex-offender applicants . Many are excluded from

skilled trade membership because they lack appropriate training ,

if for no other reason .

Recommendation :

Therefore,it is important that correctional services wor k

with unions as allies rather than	 adversaries to gain access t o

apprenticeship programs, and to provide in-prison- and post-releas e

training that will be valid for membership .

Several major local unions sent representatives to testify a t

the hearings, including spokesmen for the longshoremen, teamsters ,

storeworkers,hospital workers and bartenders . David Sippel ,

representing Local 810 of the International Brotherhood or Teamsters ,

presented a comprehensive view of ex-offender problems, callin g

for drastic revision of licensing laws, re-oriented trainin g

in prison,. along with expanded work-release and specialize d

ex-offender job development services . A unique element recommende d

in his testimony is that the study of the judicial system, th e

prison system and the problems of the releasee be included i n

curriculum at all educational levels to develop some public under -

standing of the offender, an understanding considered basic t o

attitudinal change .

Representatives of District 65 of the National Council o f

Distributive Workers decribed its actions on behalf of prisoners
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and ex-offenders . First,it has offered assistance to a union

of prisoners formed in the Greenhaven correctional facility

as a liaison with the world outside . Second, it has operate d

a training center, using Federal funds, to train candidates in

groups of 55 for jobs in shipping, receiving, and packing, and then

referring them for union jobs . One-fourth of those enrolled in th e

program are ex-offenders . William Tate, representing District 65,said :

We feel that organized labor has a ver y
important role to play if they will . And
it's ironic that the majority of organize d
labor isn't involved, because as everybody
knows, the only difference between us an d
the so-called ex-con is that we didn' t
get caught !

He urged other unions to talkie the initiative in training an d

placement . District 65 is limited in what it alone can do . The

jobs within its jurisdiction are not sufficent to meet the floo d

of requests they receive for training slots . As he said ,

"Its a sad commentary that if you answer six letters from

Attica, you get twenty-six more . "

Stimulating Business Interests in Hiring Ex-Offender s

Private employers have few incentives to employ ex-offender s

and for the most part, they have been insulated from legal con-

straints in their hiring decisions . A variety of recommendation s

was offered at the hearings to overcome resistance to hirin g

ex-offenders in the private sector, ranging from persuasion t o

financial inducements and legislated requirements . Until now, mos t

approaches to employers on behalf of ex-offenders have been
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calls for altruistic gestures or action, consistent with a recogni-

tion of "social responsibility ."

	

Experience with other

disadvantaged groups, including the physically handicapped, show s

this usually results in the "give someone a break" attitud e

that has too often produced tokenism, of benefit to the fe w

individuals hired, but probably of larger benefit to the employe r

who feels absolved from any further invol,yement in the particula r

problem or from other social problems . Programs that serve

ex-offenders tend to view the employer who cooperates as "th e

good guy who is taking a risk," And the payoff to him i s

gratitude and silence . This is manifest in the fact that thos e

who are able to induce some employers to hire an occasiona l

ex-offender feel honor-bound not to divulge the employer's name .

Business spokesmen as well as correctional service personne l

see the need to shift from a philanthropic posture to one tha t

emphasizes the economic benefits of hiring ex-offenders . Bu t

those who endorse such a shift recognize the difficulty o f

doing so in the absence of any data that attests to either th e

rehabilitative effect of employment and the consequent decline i n

crime, or the quality of ex-offender job performance .

In the absence of substantial statistical evidence, all tha t

can be utilized is the experience of those few companies wh o

on their own initiative or under Federal Manpower Administratio n

and Training funding have hired ex-offenders . Milton Lynn, whos e

experiential findings have been discussed in an earlier chapter ,

believes that few employers know what to expect if they agre e

to employ even a single ex-offender and are most likely to accept
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the experience of another businessman . He suggested tha t

business groups ask those companies with experience to offe r

a counseling service for other interested members within a peer -

group protected setting, removed from the pressure of publi c

exposure . Those who have participated in programs would b e

willing, he said, to divulge that fact and share the results .

For it is not generalized suspicion alone that produces negativ e

policies, but also the lack of knowledge of how to handl e

specific problems, the relationships with co-workers, superiors ,

unions, insurance companies and the like .

The number of employers who could be reached on an indivi-

dualized basis,however, is restricted . The need for wider

channels of communication is reinforced by the findings of recen t

surveys* that most employers never have been approached by any -

one on behalf of ex-offenders . Today, nearly all major employer s

are sensitive to social issues and many have specially designate d

officers to deal with them . They need to be sensitized to th e

ex-offender problem .

One logical approach is to publicize the findings of pro -

grams that have succeeded in working with employers, limite d

though they may be . Groups such as the Alliance for a Safer Ne w

York, Coalition Jobs, and voluntary agencies such as the Fortun e

Society, the Osborne Association and The Correctional Associatio n

of New York, as well as numerous individual parole and probatio n

officers and even prison personnel have developed contacts an d

* RCA Institutes The InvisiblePrison, New York, 1972 .
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presumably made successful placements ; they testified to thei r

ability to re-use these contracts repeatedly . If ex-offende r

employment continues as a clandestine operation the knowledg e

gained through experience is unlikely to have any significan t

impact

	

and it is highly unlikely that there ever will b e

enough program personnel to provide service to all ex-offender s

or to tap all potential employment resources on a one-to-on e

basis . The typical program pattern of job development is doome d

to meager results if it persists in the form described by

Phillip Davis of the NAACP's Project Rebound .

The NAACP, because of its prestige i n
some quarters and its acceptance ha s
opened doors to industry . So far, w e
have been relatively successful in
placing many of our clients . At th e
moment, too often those who d o
decide to work with us, do so i n
secrecy . They do not want thei r
names mentioned elsewhere . They
respond to us as the NAACP, and ar e
quite fearful of being deluged by othe r
programs with similar requests .

Recommendations :

Bringing employer experience with ex-offenders out into the

open is a basic necessity . This was among the principal purpos e

in holding the hearings, but one that was not fulfilled to a

satisfactory degree . Business	 groups, such as those who wer e

represented at the hearings, should see this as an appropriat e

function for them to under take . They could provide a forum for

the	 exchange of experiences among their membership and a program

for sharing ex-offender employment experience . In the proper

context, the dynamics of management, rather than parameters o f

social policy,business organization representatives agreed that the
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problem could be confronted honestly . The questions of ris k

to employee morale, customer relations, competitive positio n

and public image could be assesed objectively without any need t o

be defensive . The real relevance of offense backgrounds coul d

be tested against intrinsic operational factors and not solely

against the social issues that are often only periphera l

business concerns .

Discussion of actual employment experience can hav e

particular value if the experience comes from large prestigiou s

companies . Large companies are leaders and role models for

the business community . Stephen L . Bogardo, Chairman of th e

National Businessmen's Council in New York said :

There are many businessmen who wil l
do something because they know
Xerox or IBM has done it before .

Moreover larger companies are the appropriate focus, accordin g

to witnesses, not only because they offer more stable jobs, bu t

also because they already have well-developed training and em-

ployee counselling facilities and are accustomed to devotin g

some part of their resources to community problems .

A step toward developing a business-oriented approach ha s

been initiated by the Alliance for a Safer New York . In the Sprin g

of 1973, subsequent to these hearings, two meetings were hel d

with Senator Javits as Chairman, to which top executives of majo r

companies were invited to discuss, first with each other and late r

with state and city correctional leaders, possible courses o f

action . A written presentation prepared in advance outlined a

blueprint for business action, suggesting prison visits, formal
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commitments by companies to employ ex-offenders, designatin g

a specific department as responsible for program plannin g

and implementation and a structured arrangement for inter -

company exchange of experiences . Of special interest is th e

recommendation made that companies carefully assess curren t

policies toward ex-offenders, including questions on applicatio n

forms and bonding requirements . The first program designed t o

provide skill training for 35 ex-offenders in accounting, compute r

operation and custodial engineering, designed to fill specifi c

positions in 11 participating corporations, is beginning i n

April, 1974 .

According to David Linowes, the experience of the Chambe r

of Commerce in its work on other social problems has shown tha t

business responds best when it has full confidence in an outsid e

system with which it can work . Therefore, closer collaboratio n

between	 the business community and the local Department of

Correction should be established to develop confidence and t o

sensitize correctional personnel to business needs and problems .

This implies more than occasional group meetings for genera l

discussion . A meaningful collaboration requires an involvemen t

of the business community in the correctional process, constructe d

to allow employers an input in the full scope of vocationa l

rehabilitation, rather than merely asking them to accept th e

products of the correctional system .

A strong working relationship between employers and the

correctional system would insure the relevance of inmat e

vocational education

	

to labor market opportunities and re -

quirements, facilitate the expansion of work-release programs



13S .

and establish a basis for negotiating commitments with thos e

companies involved, to hire inmates upon release . Witnesse s

from the business community were critical of the irrelevance t o

business needs, in kind and quality, of current inmate trainin g

and work experience . Mainly, however, they were unsure of the

extent to which rehabilitation takes place in prison, or o f

what criteria exist to measure potential employability .

A cooperative relationship between the business communit y

and the New York City Department of Correction is beginning

to develop, albeit tentatively . The Chamber of Commerce ha s

established a program in cooperation with the Correction Depart-

ment to operate inmate training in city correctional institutions ,

preparing some offenders for pre-arranged jobs upon release .

Correction Commissioner Benjamin Malcolm offered examples o f

other cooperative ventures including a work-release program for 12 5

offenders to be developed with Consolidated Edison . Other witnesse s

have detected an increasing responsiveness on the part of larg e

companies that have a strong commitment to the city . Thei r

willingness to participate in programs is often symptomatic o f

a growing recognition that crime must be controlled if th e

economic life of the city is to be preserved .

Manpower Programs and the Business	 Community

Post-release programs also need to shift their relations wit h

employers from using representatives of major firms a s

advisors and philanthropic supporters to giving employers mor e

overtly active roles . But first manpower programs need to b e

established on a firmer footing and within a coordinated structure .
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Most programs operate within the strictures of tigh t

budgets, allocated on a year-to-year basis, and therefore hav e

insufficient stability to allow more than spotty and ad ho c

projects . Small specialized programs, although valuable t o

individual clients, must negotiate cautiously with employer s

for fear of eroding through their persistence such initia l

welcome as they are accorded . They also must avoid trespassin g

on another program's territory . Even larger city-wid e

manpower programs have been unable to deal with institutionalize d

resistance to ex-offenders within the private sector . According

to Gary Lefkowitz of the city's Manpower Career and Developmen t

Agency*,programs for the disadvantaged have endeavored to modify

traditional hiring requirements such as educational attainmen t

and skill levels and have succeeded in having some requirement s

waived with two notable exceptions, records of crime and dru g

abuse . This experience casts into doubt the potential for smal l

manpower programs in restructing hiring requirements for the

ex-offender unless they secure employer participation in th e

original planning and design of the program .

Federal funds under Manpower Administration programs in Ne w

York City in 1972 provided approximately $20,000,000 in reimbursement s

paid to employers for extra training costs . Some 7,500 peopl e

have been hired per year under these contracts, of whom 90 %

have been minority members and about half under twenty years old .

But within this program there has been no systematic or significant W

attack on ex-offender employment . Reimbursements are tailored t o

jobs and anyone meeting job requirements and Federal povert y

*Now the Department of Employment
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criteria is eligible for hiring . The result has been tha t

the ex-offender is relegated to the end of the employment lin e

in programs, little different from where he stands in the ope n

market . Those who operate publicly-funded recruiting an d

training programs, out of a desire to accommodate corporat e

users of programs and score a high number of placements, it wa s

alleged, become unwitting accomplices in the discriminatio n

against the ex-offender .

A new program, Private Concerns, Iit ., established in Ne w

York City on February 1, 1974, gives every indication of becomin g

a vehicle for involving the private sector in the construction

of a system for employin g ex-offenders . Funded by the Law

Enforcement Assistance Administration in accordance with a

proposal developed jointly by the Criminal Justice Coordinatin g

Council and the Alliance for a Safer New York, it is engage d

in developing a coordinated approach to pre-release and post-releas e

employment that will ultimately integrate the criminal justic e

system and special program intervention with mainstream employment .

The thrust of the program is involvement with the business com-

munity and labor in every phase of recruiting, training an d

placement so that business itself will have an opportunity t o

assess traditional screening criteria against the actual jo b

potential of inmates and ex-offenders . As an added asset th e

program has a sizable research component available to work wit h

both the correctional system and employers .

Inducements to Employers

Employers have no persuasive incentives to hire ex-offender s

beyond a generalized concern with crime . In the opinion of
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several witnesses familiar with the problems of manpowe r

program development(such as Hugh Ward, then Directo r

of Coalition Jobs), special inducements are necessary or ex -

offenders will remain difficult to place, no matter how wel l

trained . Because the ex-offender is the least favored by employer s

when commingled in programs designed for the disadvantaged ,

he suggested outright subsidies . These included a 10% premium .

above the normal reimbursement rate for other disadvantage d

groups or a per diem rate paid to those who hire parolee s

or released prisoners without Federal subsidy, or a flat gran t

of X1,000 dollars per hire to any employer willing to trai n

and employ an ex-offender in an entry job . Still other s

recommended a subsidy in the form of insurance granted to thos e

companies that adopt an affirmative posture toward ex-offender s

of an amount determined to compensate for potential loss ,

damage, litigation, drop in business volume, or any other extr a

cost attributable to hiring workers with prior records o f

conviction . This last was recommended to assuage employe r

fears of public censure when consumers become aware that ex -

offenders are serving them .

The foregoing recommendations have merit, but also som e

fundamental weaknesses . Special negotiation and extra bonuse s

imply that all ex-offenders inevitably are the poor employmen t

risks that employers believe them to be . Subsidies and othe r

forms of special treatment can often serve to confirm rathe r

than dissipate prejudice . Recent accomplishments in securing

equal employment opportunities for minorities and for wome n

is attributable mainly to affirmative action that flows from
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explicit expression of public policy in legislation . While it i s

certainly true that employers need to develop screening mechanism s

to detect those ex-offenders totally unsuited to the nature of thei r

business or to a particular job, the lesson of experience is tha t

employers are more likely to re-examine hiring criteria, utiliz e

resources they already have available, or adopt new selection techniques

when public policy states that arbitrary exclusion will not b e

tolerated . The problems that many employers envision with share -

holders, customers, and the general public will not exist whe n

employing ex-offenders is no longer the act of an individual pro-

gressive or liberal company in hiring an occasional ex-offender a s

a matter of social benevolence,but of compliance with a law tha t

prohibits arbitrary exclusion of this particular class of jo b

applicants . No one can then fear competitive disadvantage on thi s

basis .

Chairman Norton said at the hearings ,

The fact is that the Commission has convince d
business in New York that it will not suffe r
by hiring Blacks, Puerto Ricans, and women .
Increasingly it has been found that qualifie d
people in these categories had been excluded ,
perhaps not intentionally, but by virtue o f
traditional procedures or policies . The ex -
offender problem surely is analogous . We nee d
to focus on specific ways in which business wil l
see hiring ex-offenders as something more than
a philanthropic gesture and excluding them a s
poor business .

Legislative Remedies :

Good will, unfortunately, is a weak tool for forging and reshapin g

public policy, especially in areas where prejudice and mistrust lon g

have been legitimized by existing laws or the absence of legal con-

straints . The hiring practices of private employers historicall y

have been free of legal contraints .

	

Employment decisions outside th e

public sector were insulated from challenge until the enactment o f

the Civil Rights Act of 1964 . This act, in common with most state
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fair employment practices laws, does not speak dir -

ectly to the problems of ex-offenders .

	

Onl y

the Illionis statute has been amended to prohibi t

inquiry related to arrests on application forms, and thi s

falls short of a total answer .

Although the courts have been utilizing Title VII as a

basis for striking down the use of arrest and even convictio n

records when not job-related, amendment of Federal, state an d

local laws to enumerate ex-offenders as a protected class wa s

endorsed by many witnesses . The extension of civil right s

laws to ex-offenders, with employment as the major focus,was th e

legislative action sought by most probation and parole officers .

Frequently, clearly employable ex-offenders under their super -

vision are rejected for jobs solely because of an irrelevan t

offense record . But neither probation nor parole services ar e

able to challenge what they believe to be unfair or unfounde d

decisions .

Most lawyers who testified consider legislation tha t

establishes as discriminatory any arbitrary exclusion o f

ex-offenders to be the most fruitful action despite potentia l

difficulties in enforcement . Proving that a particular hiring

decision was based solely on a prior conviction record is admitted-

ly difficult . Nevertheless, such laws would have an impac t

because employers are increasingly sensitive to legal requirements .

Professor Michael Meltsner of the Columbia School of Law, afte r

careful study of the problem,proposed :

That state human rights laws be amended t o
make it unlawful for any employer to re -
fuse to hire, to discharge, or other -
wise discriminate against an individua l
because of his prior conviction for a crime ,
unless such crime is reasonably relate d
to the bona fide occupational qualification s
and reasonably necessary to the normal
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operation of the particular business .
Such amendemnts might be patterned on
42 U .S .C . Section 2000 et . sec . which
empowers the Equal Employmen t
Opportunity Commission to adjudicat e
claims of discrimination in employmen t
on the basis of creed, religion, an d
national origin and sex .

He envisions one statute regulating both public and privat e

sectors, and although he recognizes the difficulties of administerin g

such a law, with all the subtleties intrinsic to hiring decisions ,

he believes tha t

The kind of statute I am talking abou t
would require the employer to justif y
any employment discrimination, if w e
can call it that, on more then simpl y
the facts of the offense, so that h e
would have to do more then make th e
easy leap from felony conviction s
to bad character .

It seems to me that this is the heart o f
this sort of legislations and we have a
similar pattern developing in the case s
which have construed Title VII of the 196 4
Civil Rights Act . Employers cannot s o
easily get away with, for example, sayin g
things like, 'Well, customers will mak e
adverse business decisions based on wh o
we hire so we don't have to hire thos e
people .' The process here is forcin g
the employers to come up with rationa l
relationships between the background of th e
particular person and the sort of job the y
have in justifying those important busines s
considerations . It is one thing, it seem s
to me, for a bank to refuse to hire a
convicted embezzler . There is more than
just a general notion that because someon e
has been convicted of a serious crime th e
business has an interest in not havin g
people with bad character on the premises .
It is another thing entirely, for let us sa y
a hospital, to refuse to hire a convicte d
embezzler to work as an orderly .
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An important by-product of such legislation may lie in it s

impact on attitudes . Realistically most employment decisions wil l

not be reviewed . But the existence of such a law declares as illega l

accepted biases as the basis for employment policy .

The only objection raised to legislation of this type is tha t

it may be relatively ineffective so long as arrest and convictio n

information is readily available . Some legal experts are convince d

that regulating the use of arrest and conviction data is well-nig h

impossible, and prefer instead to control the supply of informatio n

at the source, limiting its maintenance and dissemination throug h

expungement or annulling and sealing of criminal records . *

Because the incidence of arrest and convictions falls wit h

disparate effect on minorities, some jurisdictions have alread y

concluded that both arrestees and ex-offenders already are pro-

tected. This is true for example in the State of Maryland . Treadwel l

0 . Phillips, Chairman of the Maryland Human Relations Commissio n

testified that in March 1972, in the course of hearings on a particula r

case under review and after careful study of pertinent court decision s

the Maryland Commission determined that once it is established tha t

protected classes, in this case members of minority groups, suffer a s

a result of this type of employment inquiry (the questions of arres t

or conviction), the employer must justify a denial of a particula r

position on the basis of the job-relatedness of the information .

Therefore, the Maryland Commission ordered the respondent in th e

particular case to desist from inquiries of this nature for th e

particular job, and now interprets state policy to be tha t

Any employer has a right to ask fo r
arrest and conviction records, but ,

*To be dicus s ed in a subsequent chapter .
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once he asks that question of an
applicant for a particular job, th e
burden shifts to him (the employer )
to show that this information i s
necessary and is related to the
actual job that is expected to b e

filled .

Mr . Phillips stated that this ruling not only covers arrest an
d

convictions, but also credit information and other personal matter s

considered to be improper areas of employer inquiry, unless the y

can be justified on the basis of job-relatedness . It is th e

Maryland Commission's intent to issue general guidelines to thi s

effect for state-wide dissemination as well as make this inter-

pretation explicit in the state law . In June 1972 the Minneapoli s

Commission on Human Relations announced adoption of a simila r

policy .

Recommendation :

The New York City Human Rights Commission,as already discussed ,

had been considering similar action prior to these hearings, and th e

testimony at the hearings together with careful study of judicia l

rulings led to the adoption of the guidelines on arrest an d

conviction records . Commission action does not obviate the need fo r

legislation .	 Statutes can expand the classes of respondents now

covered

	

(licensing agencies, for example)	 and facilitate enforcement

by issuing directives to police 	 departments and others as to the	

proper channels_for distribution of arrest and conviction information .

The issuance of guidelines or even enactment of amendment s

to state or city laws are not the sum total of the work required .

Determination ofthe	 relevance of convictions to particular job s

will require carefulandsystematic xeview of current employe r

policies and formulation of more detailed interpretations of the
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guidelines . The objective is to find that balance that protect s

business interests in the broadest sense and yet does not com e

down as arbitrary job denials . Obviouslyit could be enormously help-

ful	 if busineses themselves were to initiate this study	 and

most fruitful if similar businesses or industry groups would work

together in systematic appraisals of specific jobs and operational con-

siderations . To stimulate such action the Commission has begu n

to collect data from a diverse group of large employers in order t o

clarify its understanding of prevailing policy . Simultaneously, th e

Commission is engaged in a continual analysis of all pertinent cour t

cases and research findings as they occur, and will refine th e

stated guidelines accordingly .
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6 .	 REMOVING THE STIGMA OF A RECORD OF CONVICTIONS,
ARRESTS, AND JUVENILE ADJUDICATION S

Repeal of outdated restraints on ex-offender employment an d

amendments to civil service and civil rights laws to protec t

ex-offenders from arbitrary acts of discrimination, already a

tall order to fulfill, does not exhaust the full range of proposal s

for new legislation . Lawyers, law enforcement officers, and

legislators urged enactments of laws to deal with the stigma of a

criminal record . Three categories of proposals offered in testimon y

include methods to strengthen existing provisions for restoring thos e

rights forfeited as a consequence of a conviction, techniques t o

limit the life of the stigma of a criminal record, and ways t o

protect those not convicted, but only arrested or adjudicated a s

juveniles, from treatment as convicted offenders .

The intent of the first two types of proposals is to giv e

ex-offenders a fresh start by limiting the durationof the impact o f

an offense and to do so by an official and authoritative assessmen t

of rehabilitation, rather than allowing individual licensing agent s

or employers to make subjective judgements . The aim of the las t

is to preclude adverse use of information concerning contacts wit h

the police or the courts that do not represent conclusive finding s

of an offense and have no legitimate place in employment determina-

tions .

Restoration Of Rights

Although many witnesses expressed their commitment to th e

belief that all punishments for an offense should end with th e

completion of a sentence, the difficulty of giving substance to
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this ideology impelled them to consider how rights now forfeite d

by law could be regained by law .

A first priority clearly is to amend the statutes that impos e

civil disabilities and re-assess the justification for any los s

of rights, including the right to employment . It appears unlikely ,

however, even if the statutes are amended as proposed, that license d

jobs will be open to all ex-offenders immediately upon completio n

of a sentence, or even shortly thereafter . Convictions of a

serious nature or for specific types of offenses may reasonabl y

be construed as disqualifications in certain occupations un-

less there is substantial evidence of rehabilitation . Provisions

that now restore the rights of convicted persons are intended t o

serve as prima facie evidence of rehabilitation but, as currently con-

structed, fall far short of this goal . Witnesses consider the m

limited in effect, if not virtually meaningless .

Currently an ex-offender is eligible to regain all forfeite d

rights upon receipt of an Executive Pardon, a Certificate of Relie f

from Disabilities (available to first offenders), or a Certificat e

of Good Conduct (for those with more than one offense) . Executive

Pardon is seldom used and affects only a few special cases and ,

therefore is not pertinent to the majority of ex-offenders . The

two other provisions could provide assistance to ex-offenders wh o

make satisfactory re-adjustments, if they were amende d

and strengthened . Certificates that presumably attest to a n

individuals progress toward stability,if made more accessible an d

accorded sufficient weight, could make a significant contributio n

toward reinforcing the full potential for rehabilitation .
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At present, the impact of both certificates is blunted by

eligibility requirements and by the methods through which the y

are obtained . Certificates of Relief can be issued by probatio n

or parole officers to those under their jurisdiction, or by the

court of sentence at the time of sentencing or any time there -

after . The Certificate of Good Conduct can be issued only afte r

five years of satisfatory behavior following the last conviction

or release from prison and sufficient evidence of re-adjustmen t

to responsible living . In addition to court or supervisor y

officers' recommendations ' there is a complex application proces s

The result is that in the four years following the provision by law

for Certificates of Relief, only 1,800 have been issued . And from

1947 to 1971, only 4,000 Certificates of Good Conduct have bee n

granted, or less than 200 per year . Assemblyman Leonard Stavisky ,

in his testimony, referred to an estimate by former New York Stat e

Commission of Correction Russell Oswald, that only 3% of discharge d

felons in New York State will eventually receive a Certificate o f

Good Conduct .

Acquisition of either certificate is far from automatic .

Ex-offenders testified to the many difficulties encountered . First ,

not all offenders are aware of either the criteria for eligibility o r

the method of securing certificates . Probation and parole officer s

may fail to initiate the necessary applications, and when they ac t

the paper-work and bureaucratic channelling results in long delay s

before the certificates. are received . The Commission heard testimony

from a women ex-offender, not incarcerated but given six months
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probation for a first offense, who was unaware of her eligibilit y

for a Certificate of Relief and not properly advised by he r

probation officer . Long after completing probation she qualifie d

for a civil service position and would have been hired if sh e

could produce the certificate . One year later, despite calls t o

theProbation Department and private lawyers working on her behalf ,

she still was awaiting its issuance, and needless to say, stil l

jobless .

The major defect in both certificates, however, according

to witnesses, is the lack of recognition they receive as evidenc e

of rehabilitation by licensing agencies and employers, bot h

public and private . The right of grantors of licenses and al l

employers to subject to scrutiny an applicant's past record i s

not materially altered . They may or may not give the certificate s

any weight at all, or only such weight as they choose . In

addition, Cert i ficates of Good Conduct are often limited to specifi c

job areas, implying that parole boards have pinpoint

	

expertis e

in judging the nature of individual rehabilitation and fitness fo r

particular occupations .

With respect to licensing, it is significant that Judg e

Lomenzo said that the State Department of State does not view a

Certificate of Relief as eliminating restrictions in the case o f

real estate brokers, or salesmen indicating that licensing agent s

decide on some other less formal basis to which occupation suc h

certificates relate . In the public sector, the same is true . One

attorney reported that in a current action on behalf of an applican t

for a job in the Fire Department, the City Personnel Departmen t

ignored the applicant's Certificate of Relief, a policy justified on
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the ground that the rights restored do not include the holding o f

public office, and that all public employment is tantamount to publi c

office .

With respect to the private sector where no laws regulat e

ex-offender employment, whether or not these certificates ar e

recognized is obviously optional . This is perhaps more under-

standable than in the case of licensed occupations and public em-

ployment . Because the latter are governed by state law it woul d

seem logical that they be bound to accept state provided restoration

of rights if the intent of the law is to be fulfilled .

A similar deficiency occurs within the Federal system wher e

Mr . Sayler testified that Certificates of Meritorious Discharg e

can be given to youthful and young adult offenders who have dis-

played evidence of satisfactory rehabilitation . These are intende d

to have an effect equal to a Presidential pardon, removing al l

civil bars, but employers can and often do disregard them . Disregard

of these certificates constitutes in effect a double veto system ,

for if an individual qualifies under the law he may still b e

rejected .

Among the numerous recommendations made was a relatively simpl e

change, automatic issuance of the appropriate certificate either afte r

a specified time period with no additional violations or in accordanc e

with a judicial determination made at the time of sentencing .

Automatic restoration of rights is now the law in fourteen states . Addi -

tional recommendations included widening eligibility by reducing th e

waiting periods . But the most significant change demanded is man -

dated recognition of these certificates, at lease by those empowered

by law to deny licenses or jobs on the basis of prior misconduct .



150 .

Only if mandatory, it was believed, would these provision s

ameliorate substantially the duration of bias against ex-offenders .

Legislative activity in this area, traced by Assemblyma n

Leonard Stavisky, shows evidence of regression . In 1968 he intro-

duced a bill to provide that if an applicant for public employmen t

was qualified except by virtue of a conviction record, possessio n

of a Certificate of Good Conduct would relieve him of that singl e

disability . In 1968, this bill passed both houses but was vetoe d

by the Governor on the ground that ex-felons should never b e

employed in law-enforcement functions, or positions of fiduciar y

responsi.bility,or occupations bringing them in direct contac t

with the public . In 1969, an amended bill excluding the thre e

areas that were of concern to the Governor again was introduced ,

but this version never reached the Governor's desk, passing only i n

the Assembly and failing in the Senate . In 1971 a new bil l

failed in the Assembly and in 1972

	

died in the Codes Committee .

In 1972, several bills were introduced to strengthen restoratio n

provisions . Among them was one to require that the Certificate o f

Relief be a factor in civil service determinations and one to reduc e

the waiting period for a Certificate of Good Conduct from fiv e

to two years, but neither survived committee processing . The onl y

change accomplished in New York in 1972 was the enactment of th e

bill introduced by Assembly Joseph Pisani that widens eligibility fo r

Certificates of Relief to those convicted of a first felony who may

previously have been convicted of a misdemeanor or violation . No

new measures were enacted in 1973 .

As in the case of licensing laws, other states have accomplished

more than New York . The Illinois Legislature recently enacted a
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Controlling the Source of Criminal Record Informatio n

In the opinion of many witnesses, fundamental leg-

islation affirming a positive employment policy toward ex -

offenders, would be only one part of the solutio n

for it will be difficult to enforce so long as in -

formation concerning history is available . The existence

of sophisticated data-gathering services, such as thos e

that supply credit information, intensifies the need fo r

control over the information itself in the form of expungement, o r

anulling and sealing criminal records, or providing a form o f

amnesty .

Expungement or sealing of records has been an approach to th e

problem of the stigma of conviction recommended for at least a

decade by the National Council on Crime and Delinquency and th e

American Bar Association and a variety of expungement statutes hav e

been enacted in several states . Such statutes take various forms .

Some apply only to youthful offenders, some only to misdemeanants ,

and some only to those who have not been incarcerated . Few wer e

adjudged by witnesses to be of sufficient effectiveness, and al l

are used only sparingly .

The salient questions in determining an expungement or anull-

ment policy are whether the procedure should be automatic or dis-

cretionary, mandatory or permissive, how ex-offenders are to b e

instructed in its use, and whether employers are to be prevente d

from directing questions to expunged convictions .

The Georgetown University Law Center, after reviewing al l

current provisions, offered in its report a Model Anullment
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and Sealing Statute*, allowing all who have bee convicted t o

petition for anuliment and sealing of the record of conviction at th e

completion of the sentence . The petition may be granted or denie d

by judicial determination, but the court must state reasons fo r

denial . After two years of a clean record there is a provision fo r

automatic anuliment . When anulled records are sealed, the Federa l

Bureau of Investigation and other local and state law enforcemen t

and data collection agencies are notified that the records are no t

to be divulged except in response to inquiries from courts, law

enforcement agencies, or when the individual is applying fo r

positions affecting national security . The Model Statute als o

limits questions on application forms for employment to conviction s

that have not been anulled or sealed . Anullment, or legal in -

validation of records, was chosen instead of expungement, o r

physical destruction of records, because the former meets with les s

opposition and presents fewer difficulties in implementation .

Expungement of criminal records has been endorsed by con-

cerned legislators for several years, but no bill of this type ha s

ever received favorable treatment in New York State . Whitney

North Seymour testified that when he served in the New Yor k

State Legislature he co-sponsored a bill to allow expungement excep t

in cases where the records may be a proper basis for inquir y

into a subject's subsequent activity, such as suspected linkage wit h

organized crime . Senator Jeremiah Bloom recently introduced tw o

bills, one to provide amnesty to first offenders at the discretion

of the court after a probationary period, and another to create a

*Appended as 11 .
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temporary commission to conduct an experimental study of amnest y

provisions . The latter was designed to offer a moderate proposa l

that might gain acceptance,but this as well as the more positiv e

legislative step failed to emerge from the Codes Committee .

At the Federal level, similar action has been initated an d

is receiving increasing attention . President Nixon's inclusion in

his 1974 State of the Union address of a pledge to begin a

major initiative to erect safegards that protect the right o f

privacy has witnessed heightened interest. The Justice Departmen t

is draftingacomprehensive bill to regulate the use of crimina l

justice system information and the Senate Judiciary Sub-committe e

on Consitutional Rights has been holding hearings on the contro l

of criminal record information . U .S . Senator Quentin N . Burdick o f

North Dakota has been an active sponsor of legislation to "quiet "

criminal records for several years, and in 1974 Senators Sam J .

Ervin Jr . of North Carolina and Roman L . Hruska of Nebrask a

introduced bills providing for the sealing of criminal record s

after stipulated time periods .

Experts in law enforcement administration who testifie d

disagree over the relative merits and feasibility of various approache s

to eradicating the stigma of criminal records . Some consider suc h

an approach essentially impractical because of the likelihood o f

continued opposition, not only from the police but also from sector s

of the press and from banks, insurance companies and others wh o

feel it imperative that they be able to scrutinize an applicant' s

total past history, including arrest . Already the F .B .I . Director

Clarence M, Kelley has expressed opposition to the sealing of records .

	*The New YorkTimes, March 19, 1974, D .23
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Sealing of records is opposed less then expungement, bu t

experience in the case of juvenile offenders indicates tha t

sealing is less than adequate protection, because of th e

difficulty of controlling access to any information tha t

continues to exist as a matter of record . However, the effec t

of sealing records can be fortified by requiring that they b e

removed to a specified central depository .

	

The application

of a limited form of amnesty, granting to some offenders the righ t

to truthfully answer "no" to questions concerning past conviction s

unless asked by employers who have been determined to have th e

need for full criminal record information, was suggested as a

compromise that might gain legislative acceptance .

A philosophical problem exists, however, in any proposa l

that aims to destroy or conceal criminal records . To some wit-

nesses this approach constitutes sidestepping the basic issue, th e

problem of how to change attitudes towards ex-offenders . Moreover ,

because any form of expungement or sealing policy must operat e

within a time-frame, they question its effect . The problensfor

ex-offenders are the most acute during the first days and month s

following conviction when such protection would not apply. O n th e

other hand, supporters of expungement or sealing, althoug h

acknowledging these limitations, are unwilling to await publi c

attitudinal change .

Recommendation :

The Commission heard testimony at the hearings from many

ex-offenders whose lives have been blighted by a conviction a s

much as twenty years past . Therefore, any measure that limit s

the life of so disabling a stigma must be encouraged and supported .
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The Commission is in accord with The New York Civil Libertie s

Union, The Community Service Society, and other concerne d

groups who . endorse the provision of a time limit beyond whic h

no one can be Identified as an ex-offender . Given the

difficulties of re-entering the society, anyone who has bee n

able to survive for two years or more without again resorting t o

unlawful acts should be given the opportunity to be considered fo r

what he is, and not for what he once was .	 Development of som e

form of control over criminal records is a desirable safeguard ,

especially in view of the probable difficulty of enforcing laws
i

that prohibit adverse use of criminal record information .

Arrests And Juvenile Record s

Two specific types of information, arrests not followed b y

a conviction and juvenile adjudications, require special controls .

Neither arrests nor court, decisions affecting juveniles ar e

appropriate criteiia for evaluating employability . This was the

clear consensus of witnesses at the hearings . The two issues are re-

lated not only because neither arrestees nor juveniles can be treated

as having been convicted, but also because questions concerning arrest s

are often used as a disguise to uncover juvenile encounters wit h

the law . Those adjudicated either as juveniles or youthfu l

offenders can truthfully, under the .law, answer "No" to a questio n

about conviction, but not to one about arrest . The problem i n

both cases is one of designing the appropriate controls, ones tha t

preserve data essential to law enforcement agencies and at the sam e

time limit the availability to authorized users . The problems o f

arrests and juvenile records were discussed by many witnesses, but ,

for each topic a witness of particular expertise was invited to
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testify exclusively on that problem . Because of the comprehensivenes s

of th e ' testimony of these two witnesses, Aryeh 'Neier, Executive Directo r

of the American Civil Liberties Union, on arrest records, an d

James D . Silbert, of the Legal Aid Society, on juvenile records ,

both are appended to this report in full . *

The problem with arrests according to Aryeh Neier,is tha t

the public often views an arrest as evidence of criminality, failin g

to distinguish between arrests and convictions . This attitude ha s

been justified on the ground that many who are arrested and ma y

be guilty as charged are not tried or not convicted because o f

insufficient evidence or technical legal reasons . Although mos t

citizens readily affirm the significance of a presumptio n

of innocence as a constitutional right, th e

principle is flagrantly violated in employment decisions .

More than 8 million arrests are made each year in the Unite d

States and regardless of disposition, the arrest alone is a t

minimum a source of embarrassment and can also be a serious barrier t o

employment, particularly to members of minority groups . As a n

indication of the tendency to regard arrests as an evidence o f

criminality, an informal survey conducted this year by the Ne w

York Urban Coalition of application forms of 169 large employers i n

the city found 49 asking for all arrests, and curiously many wh o

asked for arrest information did not ask about convictions . Thi s

blurring of the distinction between a charge and a finding o f

guilt acquires a degree of officialsanction when, as already noted ,

*See Appendix 12 and 13 .
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police records list all charges without consistent recording of th e

ultimate disposition . Thus, although civil service commissions

no longer ask for arrest information, it becomes a part o f

their personnel history file . Many licensing authorities, however ,

continue to ask for arrest records, often in lieu of any questio n

concerning convictions .

The implication that an arrest constitutes a negative record

probably discourages many applicants who have never bee n

found to i)e guilty of any offense . The .ourts have been ruling

against the use of arrest information in employment . Generally ,

decisions that disallow the use of arrest information as employmen t

criteria have been based on the disparate effect of arrest upon minorit y

groups . A recent decision in the Supreme Court of Colorado in-

dicates a growing concern with the maintenance of arrest informatio n

by the police as a violation of the right of privacy,* questionin g

the validity of retention by police of arrest information unles s

demonstrably related to necessary law enforcement activity .

Recommendation :

The Guidelines issued	 by the Commission, as _ already_ discussed ,

declare that in most cases the use of arrest information in employmen t

decisions will be considered a violation of the Human Rights Law 	

because of the disparate effect on members of minority groups .	 Bu t

because that information remains accessible, control over the dat a

itself is a necessary	 adjunct .

*Davidson vs . Dill, 503 P.2d 157 (Col . 1972)
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- Aryeh Neier, in his statement, indicated why arrest record s

cannot be satisfactorily controlled at the local or state level ,

but demand Federal action .. Congressman Rangel testified to th e

routine dissemination of arrest information by the Federa l

Bureau of Investigation(derived from not always accurate loca l

police data)to the U .S . Civil Serivce Commission as well as to

others upon request . The fact that arrest information become s

a permanent part of the records of centralized data-gatherin g

agencies, such as the New York State Information Intelligenc e

Serivce, and has been available at t.imesto other than authorize d

users, indicates the gravity of the problem .

For several years many concerned groups have urged tha t

fingerprints and photographs be returned automatically to thos e

arrested but not convicted, now only returnable upon formal ap-

plication . This was recommended by The National Advisory Commissio n

on Criminal Justice Standards and Coals . That Commission also urge d

the establishment of tighter controls over police data to ensur e

the privacy of individuals and the security of the information . *

Another group, The Project on Law Enforcement Policy and Rulemakin g

funded by The Police Foundation, has formulated Model Rules fo r

the release of arrest data, limiting availability to only thos e

employers expressly permitted by law to have such access, or wher e

necessitated by reasons of national security .* *

*In a Report released by the United States Justice Department ; Th e
New York Times, October 15, 1973, p . 27 .

**Model Rules for Law Enforcement ; Release of Arrest and Convictio n

Records . Project on Law Enforcement Policy and Rulemaking, Colleg e
of Law, Arizona State University, May 1973 .
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Juvenile Record s

The problem of juvenile adjudications, according to Jame s

Silbert of the Legal Aid Society,is that the statutory inten t

to provide confidentiality of juvenile records is not fulfille d

because the information is obtained by private and publi c

employers either through direct questioning of job applicant s

or requiring individuals to provide certificates of court records .

The fact of a juvenile adjudication gives an often unwarrante d

impression of criminal behavior . An estimated 750 of the girl s

and 40% of the boys who are remanded come under court supervisio n

for actions that by no standard are criminal, but for behavio r

considered objectionable in a child or because of parental in -

ability to provide adequate care or supervision . Juveniles ma y

be arrested on the allegations of a parent or other persons for act s

such as truancy or staying out late, behavior that comes to judicia l

attention only when part of the disruptive family life of th e

poor . Children and youths have been adjudicated as persons in nee d

of supervision (PINS) and not convicted .

The subsequent effect is of "having a record" For these youth s

and as well as those who actually have comitted a criminal offense ,

age at the time of adjudication is the primary factor . It i s

the clear intent of the law that they should not suffer in adul t

years because of behavior committed out of immaturity .

Recommendations :

Mr . Silbert suggests the only effective control is either tota l

expungement of records or markedly strengthened control over thei r

dissemination . He further recommends,and the Commission agrees,tha t

employment questions be restricted by law to adult offenses .
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Prospects For Legislative Reform

In the past bills aimed at providing better controls over arrest s

and juvenile records have been introduced in the New York Stat e

Legislature with little sucess .

	

Several bills to control th e

use of criminal record information have been introduced since th e

time of the hearings, but all have failed to pass . In 1974, the

measure already discussed in connection with licensed occupations ,

to prohibit inquiries concerningarrests, and a companion bil l

introduced to amend the Executive Law to prohibit inquiries about

arrests and juvenile adjudications for employment or apprentic e

training programs, are under consideration .

At the hearings New York State legislators who testifie d

characterized the climate in Albany as unfavorable . Congressman

Rangel viewed the Federal scene as generally more receptive be -

cause representatives from areas not as exercised over crime as th e

major cities often are able to adopt a more progressive posture .

The lack of any organized constituency at either state or Federa l

levels has been a deterrent . Legislators can count only on the

groups that traditionally have provided support for prison reform .

In New York, the Community Service Society, the Citizens Union ,

the Urban Coalition, the Civil Liberties Union and others hav e

sponsored and endor s ed appropriate legislation annually, and hav e

published careful analyses of pending legislation, only to b e

disappointed with the results .

Where is it that support can be found and developed? Assemblyma n

Anthony Olivieri considers the legal community an essential resourc e

to be mobilized . He suggests calling a meeting of trial lawyer s

to enlist their support on issues of prison reform and relief
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and protection for ex-offenders . State and city bar association s

are beginning to play a more important role, but not sufficien t

as yet . Another resource is the departments of correction .

Arthur Huffman, State Criminologist of the Illinois Departmen t

of Correction , attributed le ;;islative successes in Illinois, a t

least in part, to the leadership of the Correction Department . H e

said,

We recognized that the basis fo r
change is an informed and concerne d
public . I would make this objectiv e
evaluation, that our experience in-
dicates that at least in Illinoi s
the citizens were generally mor e
concerned while albeit no t
necessarily as much informed . Bu t
they were a great deal more concerne d
and showed themselves more willin g
to change than the bureaucrats ,
the correctional administrators and th e
legislators . So in an attempt to ge t
the people whose help we need we worke d
through citizens groups ., . .We als o
cultivated the leaders on both sides o f
the aisle in the legislature .. We di d
that in a number of ways . From the very
beginning of the development of plan s
for the new agency we shared it wit h
them . We wrote them frequent letters . We
sent them reports . We told them wha t
we were trying to do ., We establishe d
tours of our prisons . .. .We gave them fre e
access to anything they wanted to see £
We encourgaged their communication wit h
residents of the institutions . Then we pre-
sented our objectives and aims at ever y
possible convention and meeting that w e
could ., . We compiled reports and statistic s
showing what we needed to do to move toward
community based operations, We showed them
institutions ninety and one hundred year s
old . . .We took problems to them and sai d
"How would you do this? How would yo u
handle it'? In summary, we think that th e
1971-72 legislative program in corrections ,
initiated by the Department of Correctio n
itself, represents long overdue recognitio n
of the futility of preaching rehabilitation
while simultaneously denying the offender
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differential treatment and trainin g
programs necessary to bring about ne w
careers, and while denying the elz offender
the means to obtain productive employment .

It is the Commission's intent to work further to stimulat e

the kinds of intiative taken in Illinois and the potentia l

leadership that could be exerted by the city and state Ba r

Associations .



t
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7 . CORRECTIONAL REFOR M

Prisons do not rehabilitate ; they punish . This is not onl y

the expert view, but the opinion of the general public. It i s

a time-worn cliche that prisons tend to turn out only mor e

determined and sophisticated criminals . To some witnesses the

inability of prisons to rehabilitate inheres in institutional -

ization itself . Prison reform is a topic that surfaces ever y

ten or twenty years . Prisons are charged with inhumanity and

counter-productivity but little measurable change occurs . Law

Professor Herman Schwartz said ,

In the name of honesty, humanenes s
and economy we should acknowledg e
that rehabilitation is largely il-
lusory and pernicious . Whether it s
called a prison or a correctional
facility or a reformatory or a
training school, prisons punis h
and very little more .

Other criminologists and sociologists concur, and in academi c

circles the prevalent view is that it is impossible to effec t

significant changes in personality or behavior in a prison setting .

Studies of new programs in California, for example, have concluded

that no prison program has evidenced any capability for substantially

reducing recidivism .* Where individual institutions within a state -

wide system report lower recidivism g ates, either no evaluative studie s

exist or those that have been made fail to determine what ha s

contributed to the lower rate . The problem, according to crimino-

logists, is that recidivism, often presented as evidence of the

*Daniel A . Ward "Evaluative Research for Corrections ." Prisoner s
in America . Preutice Hall, New Jersey, 1973 .
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failure of correctional systems, cannot be so construed . Such a

view is no more accurate than to interpret recidivism as the mani-

festation of inherent criminality in certain individuals o r

groups . Prisons cannot take society's failures and convert them into

successes . Success or failure depends mainly on what happen s

outside prison walls . And so prisons cannot justifiably claim

credit for those who "go straight", because rehabilitation in priso n

even if theoretically possible, in practice becomes impossible ,

given the lack of trained manpower to work with inmates .

For this reason many experts who testified are convinced tha t

the appropriate direction to pursue is an intensive search for al-
ternatives to incarceration . Increasingly this is the goal of la w

enforcement and correctional experts . Whitney North Seymour said ,

More and more those of us who are
involved in prosecution of crim e
have thought of turning to othe r
alternatives for dealing with
offenders in place of indictment ,
trial, and conviction . One of
the primary purposes is to avbi d
a criminal record that will haun t
a defendant for the rest of hi s
days and block his chances o f
rehabilitation . The Department
of Justices Brooklyn Plan, Th e
Vera Institute's Court Employ-
ment Project, and other forms of
deferred prosecution are al l
pointed in this direction . Un-
doubtedly much more attention mus t
be given to these techniques fo r
providing a "second chance" that
is really meaningful . "

And Professor Pownall agreed saying ,

I have come to feel that it simpl y
does not matter what kind o f
correctional institution we have .
All the money we spend has been
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misplaced . One way to avoid th e
stigma of a record is to keen
people out of the system al -
together - the criminal justic e
system . That means that there
is a need for a chance to affect
the system with pre-trial inter-
vention programs . Its always
better to keep a man out of th e
system than to let him into it .

Work as an alternative, especially community work, wa s

suggested by William vanden Huevel . He recommended that the courts

sentence offenders to community employment or public service wor k

in fields where needed services could be provided without dis-

placing normal sources of employees . One such experiment wa s

reported in the testimony, a program in Minnesota for those convicte d

of offenses against property . Those selected are confined . to a

Restitution House operated by a private contractor where super-

vised living and work are provided, and a part of inmates earning s

are withheld to furnish funds to victims of crime .

The notion of devising alternatives to imprisonment may appea r

radical at. a time when harsher sentencing policies and maximum

security prisons seem to be increasingly popular . But wardens o f

major prisons frequently are quoted as saying that only fraction s

of those sentenced need to be placed behind bars to assure publi c

safety . Estimates quoted frequently suggest that as little as

10 to 15% of those now in prison constitute a threat to society .

The majority could be dealt with effectively within the communit y

under varying degrees of control . So esteemed a group as tha t

at the annual Chief Justice Earl Warren Conference that took place
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in June of 1972, promulgated as one of its recommendations that

" Imprisonment should be the last resort . The presumption should

be against its use . Before any offender is incarcerated, th e

prosecution should bear the burden of providing in an evidentiar y

hearing that no acceptable alternative exists ." *

And the National Advisory Commission Justice Standards an d

Goals, mentioned earlier, concurs, recommending in addition tha t

only murderers or professional and persistently dangerous offender s

be sentenced to more than five years imprisonment .* *

Modern correctional officers, it is clear from the testimon y

at the hearings, are beginning to discard the rhetoric of re -

habilitation of recent decades with its emphasis on psychotherapy

and group counselling,in favor of practical programs that integrat e

offenders into a social and vocational setting . They are seeing

alienation, hostility and other anti-social traits as part of the

syndrome of criminal behavior, symptoms rather than causes . In-

stead of the amorphous goal of rehabilitation,thoughtful pro-

fessionals in the field now look to more manageable objectives -

reducing the prison populations, closing archaic facilities, savin g

the taxpayer's money, and devoting time under sentence to activit y

likely to have a practical pay-off for offenders and the community .

The thrust of much of this thinking is community-based correctiona l

facilities . No one knows whether this will prove rehabilitative t o

*A Program For Prison Reform : The Final Report . Annual Chief Justice
Earl Warren Conference on Advocacy in the U .S ., June 1972 . The
Roscoe Pound American Trial Lawyers Foundation, Cambridge, Mass, p . 10 .

**New York Times, October 15, 1973, op .cit .
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most offenders or reduce crime, but all other methods have bee n

failures, and community-based facilities are less costly .

A more moderate view focuses on prison reform . What i s

generally understood as prison reform - improved living conditions ,

less senseless brutality and regimentation, and more contact with

family, friends and the world outside-undoubtedly would reduce th e

psychic damage done by imprisonment . But the focus of the hearing s

was on the deficiencies in rehabilitation that arise out o f

erroneous budgetary priorities, with more than 90% rf tota l

correctional budgets, it was reported, earmarked for custodia l

care and only token amounts for anything that could be construe d

as rehabilitative in intent . Potential gains were projected b y

some witnesses through shifting priorities toward vocational coun -

selling, training and education . They, as well as those who loo k

toward more fundamental change in the treatment of ex-offenders ,

contend that prisons, at the very least, could do more to over -

come some of the gross employment disabilities characteristic o f

the majority of those convicted . The dehumanization and alienatio n

of inmates in prison, with its damaging effects upon self-image an d

its intensification of anti-social attitudes, assuredly impair s

the ex-offender's ability to find and keep a job . But even more

pertinent is the lack of any work experience or vocational develop-

ment that increases his or her actual job skills .

No single institution,however, can be expected to overcom e

all the damage of growing up in poverty, but, it was the consensus ,

prisons could begin to reverse educational and vocationa l

deprivation .
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Prison Work Experience

Almost all prisoners work while serving time . And ye t

Professor George Pownall found that prison work experience ha d

no substantial relationship to post-release employment . The

kind of work prisoners do is dictated largely by the needs of th e

institution rather than by the prisoner ' s needs for trainin g

and experience, and those among the witnesses who have mad e

systematic visits to prisons report that many programs liste d

as vocational training are actually institutional maintenance . Fo r

example, kitchen and beauty parlor work are listed as trainin g

programs for the Women's Correctional Facility at Rikers Island ,

although observers report neither as adequate preparation fo r

post-release employment, either in efficiency or quality o f

work . And both kinds of work run up against the potential barriers o f

licensing requirements . The Greenhaven facility lists seven trainin g

programs with an enrollment capacity of less than 5% of it s

inmate population, and yet includes barbering and shop, bot h

as much designed for institutional maintenance as for thei r

vocational impact .

Prisoners traditionally have been trained and employed i n

prison as barbers and cooks, medical technicians and teachers ,

irrespective of their inability to utilize this experience in th e

outside world . And prison industries are designed to provid e

low-cost products needed by the state or ones that do not compet e

with the outside labor market or profit making enterprises .

The New York State Correctional Law authorizes employmen t

of prison labor to produce products for the use of the prisons or for
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sale to the state or its subdivisions and institutions but generall y

prohibits its use in fields dominated by private industry . The

precise limits are unclear . There are certain explicit prohibitions .

For example, photo-engraving is one . The exact legal confines o f

prison work are not easily determined, embedded as they are in

the intricacies of correctional law .

It was alleged by some witnesses that the nature of prison

work is shaped more by tacit agreements with unions and busines s

groups than by statutory provisions . Whether :by law or by informal

understandings, the irrelevance of much of prison work to th e

current demands of and opportunities in the local labor marke t

is symptomatic of the fact that correctional systems are relate d

to the employment process in only the most marginal way .

Prison work was described by ex-offenders as a curiou s

mixture of unrelated occupations . In all but two states, license

plates are manufactured by prisoners . One state employs th e

majority of its inmates .in the manufacture of twine, wit h

the nearest competitor 1,800 miles away and in another prison .

According to ex-offenders who testified, these are not extrem e

examples but typical of prison industry .

New York State is a prison license-plate manufacturer . The

Bedford Hills correctional facility, now housing some of th e

over-flow from Bikers Island, was reported to offer as prison wor k

the making of snow-fencing for state roads, wooden coat hangers o f

special shape sold only to state institutions, kitchen work, lea f

raking, painting of peeling walls, and snow-shoveling . Such work

is ill designed to develop salable skills,or skills at all, or'ones ,

that are readily transferable to gainful employment .
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No data exists on the releasee's use of prison training . One

prison in New York State was reported to he proud of its brick -

laying training program, although surely aware that ex-offender s

would be unlikely to gain the essential access to union member -

ship . Another has an elaborate horticultural program likely

only to serve as a possible hobby for inmates who for the mos t

part return to urban ghettos . And ex-offenders who eagerly sough t

participation in limited training offerings in computer-programming ,

optical trades and other skilled occupations testified tha t

notwithstanding satisfactory course completion, jobs in thes e

fields were closed to them upon release . Whether such jobs wer e

closed by bonding, union or licensing regulations, or require d

active negotiation for slots on the part of the vocational pro -

gram and the trainers is unknown . But the damage to individua l

ex-offenders is clear, as witness the statement of one ex-offende r

who testified,

When you widen an individual's horizon s
you expand his aspirations and limi t
his prospects of fulfilling them yo u
leave him only one alternative . He
doesn't want a job as a packer . It' s
doubly hard for one who has worke d
hard in prison to upgrade his skill s
to no avail .

The distribution of limited vocational education offering s

is apparently unsystematized . Some are offered only in one prison ,

some in several, and the type of vocational education bears littl e

if any relationship to the way in which prisoners are allocated to any o f

the various institutions . Occasionally an individual prisoner ca n

secure . transfer to an institution in order to avail himself of a

particular type of training, but this depends apparently on
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prisoner awareness of the program's existence and his initiative .

In addition to the irrelevance of most prison work and

vocational education to job opportunities or to the jobs open

to ex-offenders, it was stated by a range of witnesses that priso n

work standards are low in terms of both man-hour output and quality ,

and that prison equipment for work and training is outmoded . I t

was contended that prison work does not even develop good basic wor k

habits because often ten men are assigned to a task two coul d

complete . Furthermore, prisoners are exploited, paid only toke n

amounts, such 35 cents an hour, while the proceeds of their labo r

are either retained by the institution or the products sold on th e

outside for the benefit of the institution, or, as often alleged ,

become the property of correction officers .

One witness reported that nine correctional facilities i n

New York State with 40 manufacturing units produce 721 product s

with a total sale value annually of $6,900,000 . Yet prisoners

emerge after months or years of work virtually penniless, wit h

no funds to carry them through even a week of acclimatization an d

job-seeking . Their meager earnings are consumed in the purchas e

of essentials, soap,stamps, cigarettes, during imprisonment an d

it is hard to envision much enthusiasm or motivation for menia l

work when the wage rate is as inconsequential as 354 a day .

Recommendations :

These glaring deficiencies suggest obvious remedies . One o f

the most frequent recommendations with which the Commission concurs

was that prisoners	 be paid the minimum wage for all	 inmate work .

Doing so would not only provide them with a financial cushion for
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the immediate post-release period, but also perhaps cause priso n

authorities to review standards of work and supervision and th e

ways in which prison labor is deployed . Prisoners then woul d

be more likely to work only at trades that would provide the m

with potentially salable skills and prison maintenance could b e

paid for by charging inmates for their room and board . William

vanden Heuvel suggested a formula under which one third o f

prisoners' earnings be donated to a fund for restitution t

victims of crimes, one-third retained by the prisioner or sent t o

his or her family to prevent welfare dependency, and one-thir d

paid for prison costs . Requiring work to provide restitutio n

to victims is not only a logical punishment but also provides som e

modest aid to victims of crime, who are more often the poor . Welfar e

dependency for the families of inmates is not only costly to tax -

payers but contributes to the disruption of families, for if th e

family cannot any longer depend on its former head when in prison ,

he or she is seldom welcome upon return . How prisoner earning s

are utilized is open to varying policy determinations . But is is clear

that payment of a living wage would result in attaching mor e

significance to prisoner	 work both in the eyes of inmates and

those who supervise them .

An ideal system proposed is one that identifies prisone r

vocational needs, interests and aptitudes at the beginning o f

sentence and then determines the appropriate place of imprisonmen t

accordingly . Correctional facilities would differ in the type o f

educational and vocational programs offered, with trade-trainin g

for each occupation concentrated in one facility instead of
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similiar programs scattered throughout the system .. Such con-

centration should permit better equipment, training staff an d

post-release job development than now occurs . As for training

offerings within prisons, _ obviously_ they should be substantiall y

increased and carefully re-directed .

Prisoner interest in vocational training is manifest whe n

all training programs, it was reported, are over-subscribed and

have long waiting-lists, and inmate capacity has been demonstrate d

in the past when during wartime prisoners produced precision

equipment for the military services . Interests and aptitudes o f

inmates should be considered and emphasis given to the kind of 	

training that can make a positive contribution to post-releas e

employability .

Instead of license-plate manufacture, for example, Richard

Clarke, the publisher of Contact magazine, from the vantag e

point of employment agency experience, suggests training in smal l

appliance repair, a field under-supplied by manpower all over th e

country, one that pays a living wage, and one where ex-offenders wh o

are qualified probably could be placed . Moreover, training re-

quirements are neither overly complex nor expensive to provide .

Professor Pownall's study of federal prisons found draftin g

a skill more often used by ex-offenders and one he recommends b e

increased in training offerings .

	

Others were able to sugges t

environmentalrecycling projects, medical billing and record-keeping ,

as vocational directions that fulfill two objectives, directin g

training towards jobs that would be available and supplyin g

trained manpower for urban needs that now are unfulfilled .

One specific suggestion made by a witness was that Rikers
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Island inmates be employed in data-processing and electronic s

work for the Health and Hospitals Corporation to provid e

billing and record-keeping services for Medicare and Medicaid .

A further recommendation is to develop closer relation s

between the business community unions and correctional facilities .

Commission Malcolm believes that prison training is useless unles s

"outside employment forces,the unions and employers, are involve d

in the training of the inmate while he is incarcerated and i n

placing him immediately upon his release ." Only this involvemen t

guarantees the appropriateness of the training and enhances th e

likelihood of post-release placement . Most prisons are near

enough to major industrial centers to allow inmates to be traine d

in cooperative programs by potential employers in skills tha t

would become the basis for post-release employment . The essence

of cooperative training is a commitment to hire successful trainees .

Without the actuality of prospective jobs, training tends to be littl e

more than a time-filling exercise .

In sum, the whole concept of prison work needs reorientation .

Prisoner employment apparently is now a facet of punishment littl e

removed in spirit from chain-gang labor . Seldom is it viewe d

as a major rehabilitative force intended to change the pattern o f

work from the casual and marginal activity that prison inmate s

engaged in prior to sentencing . There is a marked differenc e

between imposing training for a trade or skill on inmates, an d

allowing inmates to embark on the development of a new skill fo r

which they have a genuine interest . It is important that inmate s

be guided,	 in their quest for work, intothose skill areas that	 are
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recognized and salable in the world of work, and that ex-offender s

can hope to utilize .	 Training for an occupation that is fore -

closed to ex-offenders may be even more damaging than no trainin g

at all .

The state institutions, where inmates' sentences extend fo r

a year or more, averaging three years, have an obvious opportunit y

to do systematic and long-range work skill development . It i s

important that they focus that on	 the New York City labor marke t

irrespective of the insititution's location, for an estimated 90 %

of those in state facilities come from and plan to return to thi s

city .

Present Trend s

It is encouraging to learn that the State Department of Correc-

tions has begun to develop a comprehensive Model Receptio n

Classification - Rehabilitation System . The stated objectives ar e

to develop a detailed plan for a statewide system of diagnosis ,

assignment and program review to identify the unique need s

of each inmate admitted,to allow the maximum utilization o f

institutional resources . The project's personnel have bee n

in contact with the Human Rights Commission and the findings o f

the hearings will be made available to them and whatever ai d

desired will be given .
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In city institutions, the potential for meaningful train-

ing is limited . Of the 11,000 housed in the fourteen cit y

institutions, on any given day some 7,000 usually are awaitin g

trial .

	

The average stay in city detention is thirty-fiv e

days .

	

This restricts the utility of most manpower training ,

when programs average five months per cycle .

	

At the time

of the hearings, of 3,000 sentenced male inmates at Riker s

Island facilities, only 80 were enrolled in a skill-trainin g

program funded by the Manpower Administration, and hundred s

were on a waiting list .

	

Only 30 of approximately 1,00 0

women prisoners were enrolled in a federally-funded sewing

project . The city Correction Department, however, accordin g

to Commissioner Malcohm, has been intensifying its effort s

to secure training facilities and make special efforts fo r

the sentenced population .

Spurred by the success of a federally-funded manpowe r

program, begun in 1965, when the majority of the firs t

200 graduates were placed on jobs averaging up to $15 0

a week, other programs have been initiated . For example ,

at the Bronx Community College a plastics program is i n

development, utilizing heavy equipment that cannot b e

moved .

	

The program will begin at Rikers Island,
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and later the men enrolled will be transported to the colleg e

to complete the course . No security problem is envisioned .

Experience with inmates housed in community residential center s

has shown little risk and few violations . The Department o f

Correction has been working also with the clothing and baker y

industries to develop inmate prison training programs with a

promise to hire those trained upon release .

The Police Department, in cooperation with the Vera Institute ,

plans to establish a tire repair service for police vehicles a s

work for prisoners that will continue after they are released .

But much more activity is urgently required . Commissioner Malcol m

makes the following recommendations .

1. In the City of New York, we nee d
a vast expansion of manpower trainin g
programs with ajob placement program
immediately upon release .

2. That there he a serious involvemen t
of unions and private employers to offe r
jobs to ex-offenders .

3. That there be government involvemen t
on a larger scale . By that I mean tha t
the Civil Service system in the city an d
state and the Federal Government addres s
itself to this problem .

4. Employment opportunities to establis h
work-release programs be made while th e
persons are still incarcerated hopefully fo r
a significant number to be released on job s
each day and come back to the institutio n
at night .

5. Vocational or other programs for inmate s
in such institutions as Rikers Islan d
with the community providing guarantee s
for placement upon release .
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Congressman Herman Badillo emphasized the importance of labo r

union participation in training and endorsed the concept of a unio n

for prisoners to deal with both inmate working conditions and wage s

as well as post-release employment . In this context, the

proposal presented by District 65 of the National Council o f

Distributive W- ';ers of America to the New York State Correctiona l

Department to enroll prisoners at the Greenhaven facility a s

union members , aile still in prison, has considerable merit .

Union membership could provide inmates with a much neede d

link to the realities of the job market as well as an organiza-

tional base for post-release job finding . The proposal, un-

fortunately, has met with resistance on the part of the stat e

correction officials and may now require testing in the courts .

Work-Releas e

To many witnesses the ideal arrangement for upgrading inmat e

occupational skills is work-release . Work-release programs no t

only expose inmates to real jobs under actual conditions hut

also familiarize employers and other workers with those who

have been convicted of offenses within the security of a con -

trolled situation .

The benefits of such programs compared with work i n

prison kitchens or laundries are obvious . But work-release pro -

grams are not easily developed . In addition to finding suitabl e

job-training slots, transportation must be arranged, and whe n

work-release is structured as part of pre-release transfer t o

community-based centers, housing presents an additional problem .

Halfway houses or minimum-security housing facilities, strongly
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endorsed by correctional experts as a transitional modalit y

between prison and full release, generally encounter loca l

community reluctance or resistance in whatever neighborhoo d

is selected for location . But outside housing or work -

release programs for those who remain institutionalized can b e

developed if correctional departments mobilize all potentia l

resources .

Although authorized by law in New York State in 1968, n o

work-release programs, it was reported, were establishe d

until 1970 . Only two state prisons, Attica and Auburn, wer e

reported to have on-going programs, The Community Servic e

Society reported that only forty-seven inmates in state institution s

wereenrolled, an insignificant number out of the total of 15,00 0

incarcerated in state facilities .

In New York City, some model facilities were in existenc e

at the time of the hearing, housing approximately 150 sentence d

offenders for the final three or four months prior to their release . Mor e

are planned . Commissioner Malcolm testified that he plans t o

transform the entire Queens House of Detention into a work-releas e

facility .

By contrast, New Jersey, where work-release was inititate d

in 1969, has made more substantial use of this program as part of a

vastly intensified vocational rehabilitation effort . According t o

the testimony of Horace J . De Podwin, Dean of Rutger's School o f

Business, New Jersey's inmate population, similar to New York's, i s

predominantly male, young and Black, with only a few having mor e

than an eighth grade education . Until 1965 that state spent a mere
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$20,000 on vocational training for some 3,000 adult inmates .

utilizing available Federal funds there has been a substantial

By

increase in the amount allocated to training, with a particula r

focus on work-release . Dean De Podwin,in comparing New York

with New Jersey said :

The reason I am given for the virtuall y
zero performance on work-release in Ne w
York State is no funding . But thi s
cannot be the real reason since New Jerse y
never funded its Work-Release Program bu t
managed to have about 1,300 on work -
release in three years . The real reaso n
seems to be a lack of administrativ e
interest in New York State .

Dean De Podwin's description of New Jersey Work-Release Programs

indicates some of the problems as well as potential solutions . He said ,

Work release need not be limiteu t o
unskilled jobs . Inmates have been
released to work at these jobs :
short order cook ,assembly-line worker ,
meat cutter, nurse's aide, accountant ,
porcelain decorator, training technician ,
roofer, welder, cement finisher, machinist ,
photographer, salesmen, fork-lift operator ,
lathe operator, baker, secretary, beautician ,
sewing-machine operator, telephone operato r
and presser . One major problem has bee n
finding jobs for the inmates eligible for th e
program . Because of the economic slump a
number of businesses no longer hire work
releasees . Our institutions at Annandale an d
Clinton are situated in Hunterdon County wher e
employment opportunities are in short supply .

A second problem is transportation . Most o f
our institutions are not accessible t o
public transportation . Thus institutiona l
transportation is used . However, we ar e
frequently pressed to the limits with this .
Inmates are permitted to use their ow n
automobiles, but many inmates do not have
the resources for this .
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Our final problem is the lack o f
minimum security housing for me n
and women participating in th e
program. Several work-releasee s
reside at the Bureau of Parole' s
residential facility in Jerse y
City : others live at other minimum
secu city units located in Wes t
Trenton, Stokes State Forest ,
Wharton State Forest, and the tow n
of Clinton . New Jersey will soo n
open two community service center s
in urban areas of the state . Thes e
will house, among others, inmate s
participating in the work releas e
program .

It seems clear that community-based
correction facilities are critical .
The massive institutions located i n
rural areas are of little value i n
rehabilitation . That. does no t
mean that urban location itself is th e
answer . The last area of major nee d
concerns getting jobs for ex-offenders .
May I add this point from my perspectiv e
as Dean of a graduate business school .
Jobs for ex-offenders can be secured onl y
if there are people with a job o f
securing jobs . We must have peopl e
with this as their only responsibility .
The work can be integrated with th e
State Parole System and there are
other refinements . But the majo r
need is to stop talking and to start.
doing . Now we are doing almost nothin g
to secure inmates jobs upon release .

The New Jersey experience demonstrates the impact administrativ e

attention can have even in a tight job market and with limite d

funding .

Recommendation :

Work-release programs must be expanded with particular attentio n

given to work experience with city employers or in work skill s

that are salable in the New York City labor market .	 Work-release ,

itself, is no panacea .	 The selection of occupations, and employers,
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and the quality of training and supervision are critical	 elements .

Job	 Development by CorrectionDepartment s

Representatives from the correctional systems of North Carolin a

and South Carolina testified to the successful record of placemen t

of ex-offenders that has resulted from aggressive job developmen t

initiated by both states' correctional services . Each state assesse s

an

	

inmate's vocational needs at least one month prior to releas e

or entry into a work-release program, and offers an individualize d

package of services including counselling, skill-testing, driver -

training and other supportive services . Job-development teams go ou t

into the community to contact thousands of employers, communit y

organizations and employment services . Of special significance i s

the employemnt of ex-offenders as job developers . Ex-offenders have bee n

found particularly effective by both state correction departments in

opening job opportunities for their counterparts .

This achievement by two southern states with largely under -

educated black prison populations points directions for othe r

regions .

Recommendation :

The major lesson is that job development for ex-offenders re -

quires a special staff with this function as its principal responsibility .

The success of ex-offenders as job developers in these programs is no t

unique . Pre-trial intervention programs, youth programs and man y

programs serving ex-offenders both in the city and in the state have

found ex-offenders to be successful job-finders . This experienc e

invites attention to expanding the employment of the ex-offender withi n

the correctional process itself .

Many of the ex-offenders who testified at the hearings are
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themselves job counsellors and developers employed by programs unde r

voluntary agency auspices . Some express a degree of ambivalenc e

toward a job for which their past criminal record is a a qualification .

Some frankly said they work with ex-offenders only because the y

have no other options . However, among them and among others wh o

are unable to find any work at all, there are many who feel a

strong interest in work within correctional services in prison

or with recent releasees . For those ex-offenders who seek job s

in the helping services, the opportunity to test the capacit y

and commitment derived from personal experience offers a unique

combination of personal development and job satisfaction . A s

one ex-offender said, "Those who know what it really sounds lik e

to hear the gates shut, can relate better to the shut-ins ." Ex -

offenders currently are prohibited by state law from employmen t

as correctional officers . Job development staff, however, coul d

be constructed as a separate service and thus escape this pro-

hibition .

Educational Programs _

The educational deficiencies of most inmates are the mos t

obvious barriers to post-release employment, Prisons have conducte d

educational programs for some time,but most ex-offenders return wit h

little more in the way of basic education than they had achieve d

when they were committed . The trend now among progressiv e

correctional experts is to consider the objectives of educatio n

incompatible with incarceration . Where these functions ar e

combined they believe education suffers, for education then take s

on the negative authoritarian aura and time-filling quality o f

prison life . For this reason, several witnesses, including
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Congressman Badillo, favor the establishment of separate schoo l

districts for prison systems, staffed by special teachin g

personnel . A practical advantage is that such districts probabl y

would qualify for Federal educational funds . This proposal found

favor with many witnesses including Commissioner Malcolm .

In New Jersey, separate school districts were create d

by law in 1972 and the expectation is that the increased professiona l

resources afforded as well as the opportunity to secure additiona l

state and Federal funding will permit education to become a

primary focus of the incarceration period . Educational furlough s

offer an alternative method of providing remedial and additiona l

schooling, endorsed by most witnesses .

Recommendation :

Many of those in prison are the failures of conventiona l

educational systems . They are the ones our schools have neithe r

taught to read nor convinced that education held any realisti c

promise for them . Therefore, continuation in prison of tha t

same system probably will succeed with only a few and the n

largely as an alternative to boredom or drudgery . New programs

need to be designed for young adults, utilizing both academic an d

vocational materials with r.ieauing for them, while convincingl y

indicating the values of education as a bridge to a job or to a

better understanding of individual potential . Inmate teacher s

have been used by many prisons . Perhaps some inmates can

qualify or be developed as instructors in an educational syste m

under high quality standards, but professionals who are spr'cially
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trained for this work are a first priority .

The Outlook for Correctional Refor m

Many who have long been concerned with prison reform despai r

of accomplishment in this field . They are discouraged by the

inability to generate sufficient public interest . Because inmate s

and ex-offenders are themselves a relatively impotent constituency ,

indeed often disenfranchised, legislators are slow to respond

even in the event of a crisis . David Rothenberg, Executive

Director of the Fortune Society, after years of testifying befor e

innumerable state and Federal bodies, considers that :

The two national parties in their form-
ulating committees have heard us bu t
there are not many votes in this . They
are not interested in solving problems .
What I have come to see is our need fo r
vengeance is greater than our need to
solve problems . The blueprints are al l
here, what kinds of institutions ,
separation centers, community treatmen t
programs . Everybody wants community
treatment programs, but somewhere else .

The record of the 1973 New York State Legislature is in accor d

with the pessimistic views . Of a host of prison reform bills intro-

duced, only one has been enacted, raising the sum given prisoner s

upon release from $50 to $65 .

Some witnesses were more optimistic . Paul D. Travers, New

York City Director of the State Division of Parole, for example ,

testified that the State Department of Education is activel y

engaged in reassessing educational and vocational training . And

this is evident in the State Department of Correctional Services '

recently released master plan that included proposals for community
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preparation centers with increased vocational training facilities .

Commissioner Malcolm reported increasing cooperation between cit y

employer organizations, unions and educational institutions, an d

the Department of Correction .

	

And prisoners themselves ar e

becoming more active on their own behalf . Some legislators ar e

hopeful of eventually securing increased budgets for correctiona l

agencies . But in 1973 the proposals for increases in th e

corrections budget were trimmed .

On the Federal level, Senator Javits has been the sponso r

of legislation calling for a comprehensive national effort dir -

ected at rehabilitation and consisting of training and jo b

development programs for ex-offenders including work-release ,

public-sector employment and pre-trial intervention .

Of thirteen prison reform bills introduced in the New Yor k

State Legislature by a bi-partisan group of legislators in th e

1972-73 session, none were passed .

	

Most, according to Congressma n

Badillo, were a re-run of the post-Attica agreements . Legislative

apathy together with stringent budgetary controls suggest tha t

efforts be intensified in those directions that require neithe r

new laws nor additional funds .

Areas for correction department work lie in developing re -

lations with unions, employment services, bonding companies an d

the other gate-keepers of the job market . Still another activity woul d

be a careful evaluation of the correctional departments' own rules ,

for example, those governing parole eligibility where the assurance o f

a job appears an unrealistic requirement . But the primary focus perhap s

should be on the modus operandi of the limited vocational service s

	now provided .
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Assemblyman Stavis ..4 suggested a possible resource availabl e

in the 1971 amendment t : the City Charter that gives th e

City Commissioner of Correction formal charter responsibilit y

for development of rehabilitation and retraining programs .

Commissioner. Malcolm expressed. the intent to secure mor e

funding for post-release services to implement this extende d

responsibility .

In the longer run, there remains a major selling job to b e

done to develop support for vastly increased vocational an d

job-development efforts . Congressman Rangel suggested the

cost-benefit approach. as a strategic tactic .

	

There are real

tax dollar savings to be achieved by effective rehabilitation, bu t

it may take some-increased outlays to achieve savings . The New

Jersey example is pertinent . Dean De Podwin estimates that eachinmat e

costs New Jersey $4,000 per year in operating expense and $25,00 0

in capital costs of building new prisons . The average inmat e

is sentenced to three to four years in prison and may return fo r

additional terms . If the spending of $500 annually per inmate o n

job training and development succeeds in cutting recidivism b y

only a third, the resultant saving would equal $1,000 per inmate .

Recommendation :

It is not easy to muster much ontimism for even so hard-heade d

and pragmatic an approach .But if

	

is to have a chance of success ,

the dollarsavings to be realized are probably better presented a s

evidence gained from sizable and carefully documented demonstration s

than as a matter of conjecture . The public knows only of prison

failures in the constantly repeated data on recidivism .	 I t

behooves the correctional services to offer as counter-weight,
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evidence of successful adjustment .	 Fo r surely there are many

ex-offenders who, given only minimal assistance,_have become

stable	 law-abiding citizens .
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Transitional Needs For E'

To some witnesses this interim adjustment period is a tim e

when counselling is the primary need of ex-offenders . But otter s

reject t1ni e view . One parole officer described counselling a s

what Is resorted to when no real help is available . Practica l

assistance, not counselling, is what an ex-offender need- ; . Mon r 3.s a

first need . Ex-o .e fender s may be able to re-integrate into a com-

munity if they have funds for temporary self-support . Therefor e

they consider it imps e tive that each ex--offender have saffn : .T

funds to allow him to live while he finds a place to live an looks

for a job .

Such funds could be provided under several alternatives . Tf, fo r

example, inmates were paid the minimum wage rate for work in priso n

they might accumulate sufficient funds to finance a transitiona l

period . Alternatively, instead. of Che token amount given each

inmate upon. release . low-cost loans could be offered to he repai d

out of subsequent earnings .

tiRd
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At present, ex-offenders have only welfare or the assistanc e

supplied by voluntary agencies . Many, it was reported, avoi d

welfare because they fear the humiliation of confessing impoverish-

ment and explaining its cause . The indignities of the inquiry an d

the delays before an ex-offender receives an emergency chec k

from the Department of Social Services are enough, it was alleged ,

to turn some to a more ready source of funds, illegal acts .

Recommendation :

The most practical recommendation is that the Department o f

Social Services	 provide a separate facility to deal with th e

approximately 500 persons who return to the_city from prisons each

week, and staff that facility with personnel who are sensitive t o

recent releasees' embarrassment, both financial and emotional .

At present, the financial problems of ex-offenders become a

problem for parole officers, who endeavor to secure temporary loans

for ex-offenders because they know, as one parole officer said, tha t

without funds

He will return to his old buddies for assistanc e
rather than expose himself to the welfare intak e
officer .

Voluntary agencies dole out small amounts, often out of the pok-

ets of staff . As Judith Weintraub, Job Developer with the Correctional '

Association of New York, said ,

We are dealing with individuals who, when the y
start a job, may have seven cents in thei r
pockets, and that's all . They don't hav e
money for carfare, or for lunch . They don' t
even have money to keep themselves alive .

The Correctional Association has given approximately $150,00 0

in the past ten years in small amounts to meet the small but totally
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paralyzing financial needs of ex-offenders .

Probation and Parole Service s

For all ex-offenders except the relatively few released from

prison after serving a full sentence, probation and parole depart-

ments serve as the primary initial contact . Neither was establishe d

to act as an employment service . That their security function i s

paramount is evident in the fact that the success of probatio n

and parole are measured by violation rates, rather than by the

adjustment offenders make to community life . Added to the principa l

responsibility of insuring that the conduct of offenders under

supervision meets the terms of release, probation and parole officer s

also are the providers of a host of practical and social services .

They are employment counsellorsand job-finders as well .

With the exception of the Federal service, however, neithe r

probation nor parole services have been endowed with planned o r

budgeted job-development capacity, nor is training in counselling ,

vocational guidance,or job development a requirement for staff .

Lacking in budgeted resources or trained staff, manpower services ar e

provided largely on an ad hoc basis . To their credit, most probatio n

and parole officers see the problem of jobs as critical and devot e

considerable effort to developing job referral resources .

Their efforts to find employment for ex-offender however, ar e

restricted in many ways . First, probation and parole services ar e

characteristically under-funded, with the inevitable result tha t

each staff member is burdened with caseloads too large to allo w

individualized attention . Caseloads can run as high as one hundre d

or more with the result that an average of one hour per month
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is available for each paroleeor probationer . As one probation

officer said ,

When you have a large caseload o f
probationers, many of who are mobile ,
who live in furnished rooms, you hav e
all you can do just to keep up wit h
where they live .

The average time devoted to each client is only a theoretica l

measure because, in actuality, officers' time is often consumed b y

the problems concerning the few who violate the conditions of parol e

and probation, most often the failure to report in regularly .

They must be found, charged with a violation and followed throug h

judicial processing . In whatever time remains, officers try t o

strengthen faltering marriages, find housing, place children, refe r

clients for medical or psychiatric care and offer job advice .

Not only unmanageable work loads, but also inadequate resources ,

inhibit the job-finding capacity . Most. probation and parole service s

have little more in the way of placement resources at their disposal tha n

any private citizen . They too rely on newspaper adverstisements an d

such personal contacts as they have been able to develop . Usually ,

the weight to he given to their assessment of a candidate by a

prospective employer depends entirely on individual rapport .

A critical question raised in testimony at the hearings i s

whether a fundamental conflict exists between the supervisory function ,

with its ultimate authority over the liberty of probationers and

parolees, and a role of hel p ing service or advocacy . Both officer s

and the ex-offenders they serve evidenrl>- are aware of this potentia l

conflict of interest .

	

officers testified that a positive relationship-
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is difficult to establish when the client knows you have the authority

to send him back to prison . In some states, attempts have been mad e

to separate the two functions within one office . For example, in

New Jerseys parole officers do not make arrests . But in the opinion

of witnesses this is a transparent facade, for the parolee i s

aware of the integral relationship of the two functions, so long a s

both are performed within one agency . To some ex-offenders who

testified, it's a case of "cop" versus "convict", with the "cop "

role virtually always dominant . The officer is often looked upo n

as another prison guard to placate by a show of adjustment .

For this reason some correction experts consider that job -

finding and other helping servicescannot be satisfactorily develope d

within a correctional setting . But others and many ex-offender s

as well, believe this to be a theoretical issue and one that coul d

be overcome if probation and parole services were up-graded b y

funding sufficient to reduce caseloads and provide special job -

development and vocational guidance capacity . Re-organizing thes e

services to free probation and parole officers from time-consumin g

red-tape and record-keeping and allow them to focus on rehabilitativ e

services, they believe, would permit a significant improvement ove r

the perfunctory relationship that now too often is typical . Logica l

as this appears, it is also clear that any substantial improvemen t

in job-placement services will require a more structured access t o

employment resources .

Testimony from parole and probation officers was directe d

primarily to the difficulties in helping ex-offenders find jobs an d

only secondarily to the systemic problems of correctional services .



195 .

Therefore, precise recommendations on the basis of the testimon y

on what is only one aspect of parole and probation function s

would be inappropriate . The Citizens' Inquiry on Parole an d

Criminal Justice recently released a major report calling fo r

radical re-design of parole services*, based on a thorough stud y

of the entire service functions .

Employment Service s

The Federal correction services, it was reported, have th e

assistance of a specially designed job development officer employe d

by the United States Bureau of Prisons . But his effectiveness depends

on his individual initiative, for no centralized or comprehensiv e

job-information source is available to him . Local offices o f

state agencies are served through a liaison with the State Employ-

ment Service . The effectiveness of this arrangement apparently i s

debatable . Probation and parole officers characterized the loca l

State Employment Service as relatively ineffectual and considere d

that ex-offenders receive little more attention from the SE S

than from private employment agencies . Spokesmen for the Stat e

Employment Service indicated that the skills and educational leve l

of most ex-offenders is insufficient for most orders received . No

records are kept of the total number of ex-offenders served ,

but a special unit for correctional vocational rehabilitation servic e

processes some 1,800 or 1,900 referrals annually with a norma l

success rate of only 50 percent .

*Report on New YorkParole . March 1974 available at 84 Fift h
Avenue, New York, 10011 .
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The inadequacies of the State Employment Services facilitie s

for ex-offenders are not irremediable . Several witnesses rec-

ommended that the special unit for ex-offenders be redesigned an d

augmented by a staff of ex-offenders to act as job-developers, i n

addition to the usual professionals . Overhauling the Stat e

Employment Service so as to give ex-offenders more attention, som e

believe, would be more effective than hiring a few job developer s

for each probation and parole agency because a centralized employ -

ment service enjoys broader command of the labor market .

Recommendation :

Any systematic structure for job information and referra l

would be preferable to the current ad hoc and splintered approach .

Individual probation and parole officers and voluntary agency

counselors, as well, inevitably exhaust their personal contacts .

They need broader access, broader perhaps than provided by th e

State Employment Service . A centralized job bank and coordinate d

employment service with up-to-date information on jobs and trainin g

programs is required, but it must also be able to evaluate ex -

offender eligibility . It is questionable whether any referral system

alone will suff .ce .	 Job development appears essential . And thi s

probably would best he operated by a staff with a high commitmen t

to and understandingof the ex-offender and	 his particular problems .

Ex-offenders need advocates who can cut through the layers o f

prejudice and suspicion, and here is a logical role for ex-offender s

themselves as well as those trained in both criminology and manpowe r

problems .
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Training Program s

Economic conditions in the city,characterized by a continuin g

shrinkage of entry level jobs,give training programs adde d

importance . At the time of the hearings, those who aid ex -

offenders in their search for work experience were concentratin g

on slots in training programs, not only for their potential value i n

upgrading client employability, but because in the absence o f

jobs, training stipends provided an alternative means of subsistence .

The New York City Manpower Area Planning Council estimate d

that a total of $200,000,000 of combined Federal, state and cit y

funds have been available annually for manpower programs in New

York City . Few manpower programs have been designed for ex -

offenders, and entry by ex-offenders into programs intended for th e

disadvantaged population is limited . It was estimated that only

2,000,or less than 2% of the number of ex-offenders returning t o

the city each year have been served by the programs .

Ex-offenders apparently are only slightly better able t o

compete for manpower training slots than for jobs . Limite d

participation by ex-offenders in training programs has severa l

causes . First, as already discussed, specifications for many

job titles exclude those with prior history of arrest o r

conviction . Second, in their efforts to show high success rates pro -

grams tend to select those most likely to be hired . This it wa s

reported occurs even when the policy of the program is to serv e

ex-offenders because those who recruit candidates often are affecte d

by the hiring criteria of employers with whom they work .

The Manpower Area Planning Council concluded that ex-offenders ..
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require a special focus in programming, and as a part of thei r

fiscal year 1973 and 1974 Comprehensive Manpower Plans designate d

inmates and ex-offenders as manpower program priorities . A

special focus was recommended despite the possibility that it may

tend to perpetuate labelling ex-offenders as a group apart becaus e

job development for ex-offenders has its own imperatives differen t

from the dropout or the welfare client . Programs should begi n

during incarceration or pre-sentence detention and continu e

after trial or release, and job development must tale into con-

sideration statutes that exclude ex-offenders and the problem

of a possible relationship of prior criminal acts to certai n

occupations . Securing a prior commitment to employ successfu l

trainees is especially essential when the trainees are ex-offenders .

Companies contracting with the Federal government can specif y

"no convictions or pending court cases" among criteria for eligibility .

Exclusion of those with prior records unless demonstrably job-relate d

is a policy that program representatives believe should not b e

allowed to continue in companies reimbursed for training costs .

Arbitrary refusal to train, or to hire those trained, should be a

disqualification for Federal reimbursment . An alternative suggeste d

was the granting of a higher rate of reimbursement than for trainee s

with no criminal record to cover potential additional risks i n

hiring ex-offenders . Whether or not warranted in actual costs, a

higher rate,_it was suggested, might induce employers to consider ex-

offenders .

Representatives of programs designed for ex-offenders unde r

the auspices of voluntary agencies such as the Urban League, th e

NAACP, the Bedford Stuyvesant Restoration Corporation, and others
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testified at the hearings . Frequently they employ ex-offenders a s

integral members of policy-making staff . Some programs focu s

on counselling, some on job development and some conduct independen t

training programs . Many report disappointing results unless th e

sponsoring organization has sufficient prestige to induce cooperatio n

on the part of employers .

The experience of voluntary agencies is that with sufficien t

individualized attention and guidance given to the job seeker, an d

aggressive job development, it is possible to make successfu l

)lacements . Moreover, the best programs begin with prison inmates ,

allowing time to develop a future job plan before release . Commit-

ments by employers are easier to secure in advance of an actua l

hiring date, and advance training and counselling for individual s

or groups then can be directed toward specific real job opportunities .

Although both men and women ex-offenders are equally dis-

advantaged in the search for jobs, fewer programs serve women . There

are far fewer women ex-offenders, but there is also apparently an

assumption that women ex-offenders,in common with all women,hav e

less need for employment assistance . One woman ex-offender said :

They assume a woman can always find a
man to take care of her, and if sh e
doesn't,she can hustle on the streets .

One of the few programs for women has been established b y

the Women's Prison Association, a court diversion project, providin g

a supervised residence with intensive career counselling and train-

ing for twenty women .
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Recommendations :

The Commission concludes that programs run by individual vol-

untary agencies, helpful as they may be to those they serve, hav e

insufficient reach and power to change general hiring policies.What i s

needed 1s a coordinated system of	 programmin g	 that provides fora

pool of knowledge and resources and develojs clear links to majo r

employers, both public and private, with the correctional system .

Service provisions to ex-offenders are completely inadequate .

And there is insufficient knowledge as a basis for designin g

an optimum system . It is therefore encouraging that some beginning s

of data-gathering are evident 0 heNew York City Department o f

Correction is computerizing data on the skill and education level s

of inmates and the New York City-Rand Insitute is engaged in a

major evaluation of the relative methods of post-release intervention .

To date, services to ex-offenders seldom have been evaluate d

systematically . It is therefore impossible to assess the effect s

of group versus individual counselling, of off-site versus on-the-jo b

training, or other program components . But even without statistica l

data, it is apparent that job development is an essential progra m

ingredient, and one that must precede counselling or training . Give n

the ingrained resistance to hiring ex-offenders for many jobs,i t

is unrealistic to develop educational and vocational trainin g

directed only towards traditional or generalized manpowe r

considerations .

When,as in the past, programs have been developed with only

the hope of better jobs for ex-offenders, they tend to compound th e

alienation and disillusionment ex-offenders sense and diminish the
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credibility of societal motives . The desirable program structure i s

debatable. An independent entity to undertake full responsibility fo r

the employment of ex-offenders has the advantage of freedom from th e

negative authoritarian image of most official bodies . But the price o f

freedom is a loss of integral connections with the correctiona l

system. How to structure a coordinated system must be given care-

ful thought, but the structure is perhaps less important than th e

existence of an agency that has, as an operating priority, employ-

ment service for ex-offender . Federal funding of the quantity an d

form proposed by Senator Javits to create a comprehensive manpowe r

structure would be of value . It is to be hoped, however, that ne w

manpower intervention on the part of the ex-offender will no t

replicate the errors of past manpower programs in overestimating th e

importance of training . Programs must strike a balance between up -

grading the skills of the population served and critical reassess-

ment of artificial hiring restrictions . Any special attention

given to ex-offenders must be approached within the context of th e

total disadvantaged population .	 Priorities always create problem s

when others are neglected .	 Finally, program planners must be sen -

sitive to business needs, and in working to penetrate artificia l

requirements, must recognize that there are legitimate busines s

concerns ; in some occupations or industries a past convictio n

record may impose more risk in hiring than an individual employe r

should be expected to assume .

Given these caveats, there is still ample room fora centralize d

system to serve as a liaison between the criminal justice system an d

employers . With sufficient research and evaluation capacity, such a
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system might begin to develop data that provides experientia l

underpinnings for correctional theory . And we might at las t

learn something about the relations between employment and

recidi v ism .
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IN CONCLUSION

The criminal justice system in the United States clearly i s

in trouble . The problem;extend far beyond log-jams in the court s

and outbreaks of violence in the prisons . The real danger is that

the belief in rehabilitation of offenders will be discarded as a

myth . Rehabilitation has been a part of correctional and criminolo-

gical language for so long that the public assumes; that it has bee n

tried and found wanting . The truth is that little that by any

measure can be considered rehabilitative has been attempted . Th e

principal message of the hearings is to give rehabilitation a

chance .

Employment, acknowledged as perhaps the most fundamental re-

habilitative force, has had only a tangential relation to th e

correctional process . Vocational rehabilitation activity i s

small-scaled and tentative, and directed almost entirely toward the

personal deficiencies of offenders . Offenders and ex-offenders ar e

in limited degrees counselled, guided, motivated and trained, a s

thon,;h their job problems will be overcome by these activities . The

testimony of the hearings makes it clear that even highly motivate d

ex-offenders supported by the assistance of dedicated counsellor s

face an almost impossible struggle in the quest for a steady job .

Against the entrenched institutionalized resistance to the employ-

ment of those with a criminal record, a good part of it bolstere d

by law, only those with either unusual skill or valuable contact s

are likely to succeed .

The deficiencies of ex-offenders as potential employees canno t

be discounted as an element of the problem . From a manpower



204 .

perspective, ex-offenders comprise perhaps the most difficul t

group, the most deprived and damaged segment of the disadvantage d

population . Nevertheless, attempts to deal with their employment

problem as if it arises entirely out of their educational an d

vocational inadequacies will continue to fail . At least an equal

amount, if not more, of the services to ex-offenders must b e

addressed to eliminating rigid and arbitrary barriers that exclude

them from all but a shrinking number of marginal jobs, aggressiv e

job development, and systematic evaluation of actual employmen t

experience .

Guidance, counselling and training, of course, will be needed .

But these services can only be fruitful if the clients have some

viable opportunities . In the case of ex-offenders, supportive

services have been mainly sympathetic commiseration and hand -

holding through periods of acute distress . Those who serve ex -

offenders give an appearance of having been co-opted by employe r

attitudes, viewing the hiring of anyone with a prior record a s

a risky business, when they confine job development to solicitatio n

of philanthropic gestures and advise ex-offenders to be less tha n

truthful job applicants . Professionals in the field are well aware

of the shortcomings of their role, but feel powerless to change law s

and customs . Their whole-hearted response to the hearings wa s

predicated on the hope that full discussion of the problem would

provide them with allies, and developing an alliance of concerne d

groups was indeed a primary purpose of the hearings .

The first priority emerging from the hearings is to develop

broader and more articulate support for legislative reform of
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essentially three types : removing arbitrary and prejudicial barrier s

to employment embodied in licensing and public employment laws ;

providing positive legal protection against discrimination in al l

areas of employment ; and controlling the access to arrest an d

conviction record information . New York unaccountably lag s

behind other jurisdictions and the dismal record of 1973 agai n

stands in contrast with substantial progress made in other states .

Many desirable reforms have been introduced repeatedly in Alban y

in recent years but the few that survive the legislative proces s

are in jeopardy of gubernatorial veto .

The problem is one of mustering sufficient support, and suppor t

from those segments likely to have sufficient political impact .

Thus far, support has come mainly from civil libertarian and socia l

welfare groups, today infortunately suspect as representative o f

"bleeding heart" liberalism . At a time when few legislators an d

political leaders will risk appearing "soft on crime", it is importan t

that support for legislation have a pragmatic as well as an ideologica l

base . The impact on tax-payers of the high cost of incarceration, an d

the costs of dependency are not well understood by the public a t

large . And even less well known is the lack of any practical justi-

fication for the exclusions from licensed occupations or publi c

employment permitted or sanctioned by law, or from private employmen t

as a matter of custom, that disqualify these with an offense backgroun d

either irrelevant or so long past as to be improper consideration s

for hiring . And few know how readily available police and cour t

records are through indirect channels of clearance .

Legislative reform may be better received if actively endorsed



206 .

by lawyers , groups who can present, for example, the questionabl e

constitutionality of many existing statutory provisions or th e

indiscriminate use of arrest information, and by correctio n

departments and employer organizations who can attest to the cost -

benefit factors involved . The business community is beginning t o

take action, utilizing its concern over the high cost of doin g

business when crime is on the increase in constructive approaches .

It would seem likely that support from the affected industries fo r

an amendemnt to the Alcoholic Beverage Control Act, similar t o

that recently vetoed by the Governor, might be a potent force i n

securing action that would broaden job opportunities for ex-offenders .

Correction departments have in their files information never analyze d

and presented to the public, to show how critical employment is i n

reducing recidivism . Experience in other states demonstrates how

effective correction departments can be in securing legislativ e

reform when they utilize their knowledge and exert their influenc e

on the legislature and on the business community .

The Commission intends to continue in its efforts to buil d

a coalition of legal, correctional, employer and citizens group s

to provide active support for legislative reforms, and in addition ,

to utilize its resources to educate the public to the urgent nee d

for positive legal protection for ex-offenders . The task of securin g

appropriate legislation, however, can only be considered a bar e

beginning . Fundamental to protecting ex-offenders against dis-

crimination is the ability to determine the two criteria, the job -

relatedness of an offense, and the extent of rehabilitation . With
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respect to both, current knowledge is far from adequate . To

assure that the Commission's Guidelines will have their intende d

effect, the Commission's staff has been carrying on intensiv e

research, reviewing all pertinent judicial decisions and research

reports, and analyzing current hiring policies in'all major employmen t

areas . But until actual employment experience is analyzed, usabl e

knowledege will be limited .

Existing programs for ex-offenders seldom have been systematic -

ally evaluated and nothing in the way of hard evidence is availabl e

concerning the actual performance of ex-offenders now employe d

without any special intervention . Essential to upgrading the leve l

of knowledge is the design of methods to track and monito r

ex-offender employment without subjecting them to further stigma .

Tracking systems probably can best be designed in conjunction

with new work-release and manpower programs .

The problem of the ex-offender is too urgent to await ou r

ability to answer all the questions . And the answers can only

come out of expanded action . There is already sufficient experienc e

gained in programs for ex-offenders, as well as in manpower develop-

ment for other disadvantaged groups, to point the directions . Pre -

trial intervention and work-release should be expanded . Aggressive

job development must be given a high priority . Transitional em-

ployment for ex-offenders must be made available in supporte d

work projects and within correctional services and allied fields .

And off-site training must be linked firmly to actual jo b

opportunities .

Admittedly, sizable resources will be needed to make any
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significant impact on the ex-offender employment problem, and th e

current prospects for the commitment of substantial sums for thes e

purposes are poor indeed . Therefore, it is imperative tha t

correctionaldepartments and existing manpower programs us e

available resources to the maximum . This will require not onl y

careful realignment of work and training programs but the develop -

ment of a coordinated system .

The Commission intends to use its Guidelines as a vehicl e
to bring together all agencies now servicing offenders and ex -

offenders in vocational development to develop a systematic plan

for concerted and focussed programming . Through coordinated activit y

not only will existing services be able to work more effectivel y

to deal with employer resistance, but the

	

findings, if carefull y

evaluated, can serve as evidence of the value of manpower programs ,

evidence essential to securing additional funding .
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APPENDIXI

HEARINGS	 PARTICIPANTS *

I Correctional Services Representative s

Mr . Ellison Ball, Probation Officer, Kings Criminal Supervisio n
Branch, Office of Probation

Ms . Beatrice Burg, Probation Officer, Queens Criminal Investi-
gation-Supervision Branch, Office of Probation

Mr . Thomas J . Callanan, President, New York State Probation an d
Parole Officers Association

Ms . Clymene Davis, Supervising Probation Officer, Guidance Ser-
vices, Supreme Court Department of Probatio n

Ms . Genevieve Eason, President The Counseliers, Inc ., an organi-
zation of Black professional workers in the fields of probation ,
parole and related service s

Mr . Charles Fastov, Chief Probation Officer, Supreme Court Depart-
ment of Probation

Mr . Philip Gumbs, Probation Officer in charge of employment ,
Supreme Court Probation Department

Mr . Frank Hall, Director, Concentrated Employment Program for
Ex-Offenders, North Carolina Department of Correctio n

Mr . Arthur Huffman, State Criminologist, Illinois Department o f
Corrections

Mr . David Leibowitz, Correctional Program Officer, U .S . Departmen t
of Justice

Mr . Milton Luger, Director, New York State Division for Yout h

Hon . Benjamin Malcolm, Commissioner, New York City Department o f
Correction

Mr . Oscar Prioleau, Director, Project Transition, South Carolin a
Department of Correction s

*Scheduled witnesses listed in accordance with their statu s
at the time of the hearing
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Mr . Arch E . Sayler, Chief Probation Officer, Probation an d
Parole Office, U .S . District Court, Southern Distric t

Mr . Paul D . Travers, New York City Area Director, New Yor k
State Department of Correctional Services, Division o f
Parol e

Mr . Simon Tropp, Acting Supervisor, Supreme Court Probatio n
Department ; Committee on Correction, National Associatio n
of Social Worker s

Hon . William J . Vanden Heuvel, Chairman, New York City Boar d
of Correction

Mr . John Wallace, Director of Probation, Office of Probatio n
for the Courts of New York City

II	 Federal, State and City Legislator s

Hon . Herman Badillo, U .S . House of Representative s

Hon . Jeremiah B . Bloom, New York State Senat e

Hon . Albert H . Blumenthal, New York Assembl y

Hon . Carter Burden, New York City Counci l

Hon . Robert Garcia, New York State Senat e

Hon . Anthony Olivieri, New York State Assembly

Hon . Oliver Koppel, New York State Assembl y

Hon . Joseph R . Pisani, New York State Assembl y

Hon . Charles Rangel, U .S . House of Representative s

Hon . Leonard Stavisky, New York State Assembl y

III Other Public Official s

Mr . Harry Bronstein, Chairman New York City Civil Service Commissio n
and Director, New York City Department of Personne l

Mr . Richard Givens, Regional Director, Federal Trade Commission
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Hon . John Lomenzo, Secretary of New York Stat e

Ms . Ersa Poston, President, New York State Civil Servic e
Commission

Mr . Treadwell O . Phillips, Executive Director, Maryland Com -
mission on Human Relation s

Mr . William G . Rafferty, Senior Employment Counsellor, Ne w
York State Employment Service s

IV Law Enforcement Officers, Lawyers and Legal Scholar s

Mr . Ira Glasser, Executive Director, New York Civil Liberties Unio n

Mr . Robert M . Kaufman, Chairman, Committee on Civil Rights, New
York City Bar Associatio n

Mr . James W . Hunt, Director, Clearing House Project, American
Bar Association

Robert Kline, attorne y

Professor Michael Meltsner, Columbia University School of Law

Professor Herbert S . Miller, Deputy Director, Institute o f
Criminal Law Procedure, Georgetown University Law Cente r

Hon . Patrick V . Murphy, Commissioner, New York City Polic e
Department

Mr . Aryeh Neier, Executive Director, American Civil Libertie s
Unio n

Mr . John C . Ruhnka, staff attorney, Vera Institute of Justic e

Professor Herman Schwartz, University of Buffalo Law Schoo l

Hon . Whitney North Seymour, U .S . Attorney, Southern Distric t

Mr . Stephen Shestakovsky, Counsel, Fortune Societ y

Mr . Gerald Schwartz, staff attorney, Brownsville Legal Service s

Mr . James D . Silbert, Legal Aid Society
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Dr . Terence V . Thornberry, Center for Studies in Criminology an d
Criminal Law, University of Pennsylvani a

V	 Academicians and Research Director s

Dr . Bernard Cohen, New York City - Rand Institut e

Mr . Horace J . De Podwin, Dean, Graduate School of Business Admin-
istration, Rutgers Universit y

Dr . Michael Liechenstein, New York City - Rand Institut e

Dr . Russell Nixon, Professor of Social Policy, Columbia Universit y
School of Social Wor k

Dr . George A . Pownall, Professor of Sociology, Kent State Universit y

VI Representatives of Agencies and Organizations Concerned wit h
Ex-Offender s

Mr . Harold Baer, Jr ., Community Service Societ y

Mr . Joseph Callan, Assistant Executive Director, Osborne Associatio n

Ms . Pauline Feingold, Director, Coalition Action Council, New
York Urban Coalition

Mr . Donald Goff, General Secretary, Correctional Association o f
New Yor k

Mr . Donald Menzi, Supervising Planning Specialist, New York Cit y
Manpower Area Planning Counci l

Ms . Susan Pass, Planning Specialist, New York City Manpower Are a
Planning Counci l

Mr . Melvin Rivers, President, Fortune Society

Mr . David Rothenberg, Executive Secretary, Fortune Societ y

Mr . Richard Van Wagenen, Criminal Justice Coordinating Counci l

Mr . Hugh Ward, Coalition Job s

VII	 Business and Labor Representative s

Mr . Stephen L . Bogardo, Chairman, National Businessmen's Council



213 .

Mr . Richard V . Clarke, Publisher, Contact Magazin e

Mr . Joseph F . Cunningham, National Alliance of Businessmen ;
counsultant to state departments of correction s

Mr . William Haddad, New York Board of Trad e

Mr . David F . Linowes, New York Chamber of Commerce

Mr . Milton Lynn, President, Elzee Metals, Inc .

Mr . Arthur J . D'Lugoff, proprietor, Village Gat e

Mr . Sol Molovsky, Executive Vice President, United Storeworker' s
Union (statement )

Mr . William Nuchow, Secretary-Treasurer, Local 840, Internationa l
Brotherhood of Teamster s

Mr . Anthony M . Scotto, International Vice-President and President ,
Local 1814, International Longshoremen's Associatio n

Ms. Lillian Roberts, Associate Director, D .C . 37, American Feder-
ation of State, County, and Municipal Employees, AFL-CI O

Messrs . Milton Silverman and David Sipell, Local 810, Internationa l
Brotherhood of Teamster s

Messrs . William Tate and Morris Doswell, District 65, Nationa l
Council of Distributive Workers of Americ a

Mr . Jack Townsend, President, Local 15, Bartenders Union ; Chairman ,
New York City Alcoholic Beverage Control Boar d

VIII	 Manpowe r Program Representative s

Mr . John Burrell, GROW Workshops, Inc .

Mr . Stephen Cumberbatch, NAACP - Project Reboun d

Mr . Joseph Connor, Coordinator, Court Diversion Project, Women' s
Prison Association

Mr . Philip Davies, NAACP - Project Reboun d

Mr . Jack Highsmith, Director, Law Enforcement Minority Manpowe r
Project, National Urban Leagu e

Mr . Gary Lefkowitz, Assistant Commissioner, Mat,,ower and Caree r
Development Agency, Human RL. sourc,:s k,'.ministr :Jtion
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Messrs . Kenneth Lein and Emory Jackson, National Urban Leagu e

Mr . Kenneth Marion, Associate Director, Vera Institute o f
Justic e

Ms . Alice Reed, Teacher-in-Charge, Manpower Development Trainin g
Program, Rikers Island Adolescent Cente r

Mr . Robert Robinson, Manhood Foundatio n

Ms . Terry Strauss, Criminal Justice Coordinating Counci l

Mr . Franklin Thomas, President, Bedford-Stuyvesant Restoration Corp .

Ms . Judith Weintraub, Job Developer, Correctional Association o f
New Yor k

IX Ex-Offenders Employed in Special Programs

Mr . Charles Bergansky

Mr . John Bordeaux

Mr . Robert Brown

Mr . Richard Clar k

Mr . William Colon

Mr . Al Cru z

Mr . John Delgado

Mr . Richard Lan g

Ms . Fran O'Lear y

Mr . Henry Robinso n

Ms . Etrulia Palme r

Mr . Thomas Rolon, Jr .

Ms . Martha Whitaker
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APPENDIX II - STATUTORY CONDITIONS AFFECTING LICENSING LAWS
IN NEW YORK STAT E

State : New York

	

All Citations To : McKinneys Consolidated Laws

STATUTORY CONDITIONS AFFECTING LICENSING OF EX-OFFENDERS

Other Restrictions or
Occupation Criminal Record Restrictions Requirement s

Public Adjuster Felony ; crime or offense Honest, good character
SS123 (9) Ins . SS123(9)

	

(Supp . 1972 )

Radiologist None Good Moral Characte r
Pub . Health

	

SS3505

Shorthand Reporter/ None Good Moral Characte r
Certified Educ .'

	

SS750 4

Social Worker, None Good Moral Characte r
Certified Educ .

	

SS7704

Veterinarian None Good Moral Characte r
Educ .

	

SS670 4

Weighmaster None Good Characte r
Agric . & Mkts .

	

SS197-n

Wine, Winery Felony None
Wholesaler Alco . Bev . Control SS11 0

X-ray Technician None Good Moral Characte r
Pub . Health

	

SS3505

X-ray Therapy None Good Moral Character
Technician

	

Pub . Health SS3505
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STATUTORY CONDITIONS AFFECTING LICENSING OF EX-OFFENDER S

Occupation 	Criminal1,2oardRestrictions
Other Restrictions or
Requirements

Opthalmic Dispenser

Optometrist

Pawn Broker

Pharmacist

Physician/Surgeon

Physiotherapist

Pilot, Harbor

Podiatrist

Private Investigator
Watchguard

Nona

None

None

None

None

None

None

None

Felony ; illegally using ,
carrying or possessing a
pistol or weapon ; making
or possessing burglars
instruments ; buying or
receiving stolen property ;
unlawful entry
Gen . Bus . SS74

Good Moral Characte r
Educ . SS7124 (Supp . 1971-72 )

Good Moral Character
Educ . SS7104 {PSupp . 1971-72 )

Good characte r
Gen . Bus . SS41

Good Moral Character
Educ . SS6805

Good Moral Character
Educ . SS6524 (Supp . 1971-72 )

Good Moral Character
Educ . SS6534 (Supp . 1971-72 )

Good Moral Character
Nay . S92 (Supp . 1971-72 )

Good Moral Character
Educ . SS7004(7) (Supp . 1971-72 )

Character, integrity
Gen . Bus . SS74

Psychologist None Good Moral Character
Educ . SS7603 (Supp . 1971-72)
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STATUTORY CONDITIONS AFFECTING LICENSING OF EX-OFFENDER S

Occupation

Manager Milk Plant

Criminal Record Restrictions

None

Other Restrictions o r
Requirement s

Cood Moral Characte r
T c!~ & acts . SS57

Masseur None Good Moral Characte r
scut, . sS7804 (Sapp . 1971-72 )

Merchant Truck Man

	

None

Midwifery

Milk Dealer

Milk Tester/
Weigher/
Grader

Responsibility and characte r
ric, & :acts . SS223-a

Good. Moral Character
Pub . :Oealth SS2562
aaa _

C'..aracter
AgrJ. w: . & Mkts . SS258-c

Good Moral Characte r
A ;ic . & Mk.ts, SS57-a

Money Lender Character and genera l
fitnes s
Ban .inc SS343

None

NoneMoney Transmitte r

Narcotic
Manufacturer

Violation of any law
relating to drugs
Pub . Health SS3314

Character and genera l
fitnes s
Banking SS642

Good Moral Characte r
Pub . Health SS3312

Nurse, Practical None Good Moral Characte r
Educ . SS6905

NoneNurse, Registered Good Moral Characte r
Educ . SS6904
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State : New York

	

All Citations To : McKinneys Consolidated Law s

STATUTORY CONDITIONS AFFECTING LICENSING OF EX-OFFENDER S

Other Restrictions or
Occupation Criminal Record Restrictions Requirements

Fire Arms Carrier Felony; misdemeanor ; receiv- Good Moral Character
ing stolen property Penal

	

SS400
Sodomy; rape
Penal SS400 (Supp . 1972 )

Frozen Dessert

.

None Qualified by character
Manufacturer/ Agric . & Mkts .

	

SS71-d
Wholesaler

Funeral Director None Good Moral Character
Pub . Health SS3421(2) (b)
(Supp . 1971-1972 )

Hairdresser/ None Good Moral Characte r
Cosmetologist Gen . Bus . SS404 (1) (b )

Horse Racing Crime ; violating or attempt - Character & general fitnes s
Personnel ing to violate any law SS7915(2 )

relating to horse racing Consorting with those con -
Unconsol SS7915(2) victed of crime or bookmaker s

Unconsol SS7915(2 )

Industrial Alcoholic Felony None
Permit/Manufacturer/ Alco . Bev . Control SS110
Distributor/Broker

Junk Dealer Larceny or receiving None
stolen property
Gen . Bus . SS6 1

Land Surveyor None Good Moral Characte r
Educ . SS7206-a (Supp . 1971-72 )

Licensed Casher Crime ; Felony Character & general fitness
of Checks Banking

	

SS369(6) Banking

	

SS369(6)
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STATUTORY CONDITIONS AFFECTING LICENSING OF EX-OFFENDER S

Other Restrictions or
Occupation Criminal Record Restrictions Requirements

Accountant None Good Moral Characte r
Educ .

	

SS7404(1)(7 )

Alcoholic Beverage Felony None
Wholesaler/ Alco . Bev. Control SS11 0
Manufacturer /
Retaile r

Architect None Good Moral Characte r
Educ .

	

SS7304(1)(7)

	

(Supp . 1971-72 )

Attorney None Character and fitnes s
Civ . Prac . SS9404

	

(Supp . 1971-72 )

Auctioneer None Good Characte r
Agric . & Mkts . SS274 (Supp .

1971-1972 )

Bail/Bondsman Crime & offense involving Good character and reputation
moral turpitude Ins .

	

SS331(3)(b )
Ins .

	

SS331(3)(b )

Barber None Good Moral Characte r
Gen . Bus . SS434(b )

Barber Shop Owner None Good Moral Characte r
Gen . Bus . SS438(3 )

Beauty Parlor None Good Moral Characte r
Operator Gen . Bus . SS404 (1) (b )

Beer Brewer/ Felony None
Wholesaler/ Alcoholic Bev. Contro l
Vendor SS110

Bingo Game Operator Crime Good Moral Characte r
Gen . Munic .

	

SS481 Gen . Manic . SS481
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State : New York

	

All Citations To : McKinneys Consolidated Laws

STATUTORY CONDITIONS AFFFECTING LICENSING OF EX-OFFENDERS

Occupation Criminal Record Restrictions
Other Restrictions or
Requirements

Boxer/Wrestler None Character and general fitnes s
Unconsol. SS8912

Cattle Dealer

Chauffeur

Dealer/Live Stoc k

Dental Hygienis t

Dentist

Embalmer

Engineer
(Professional)

Fraud or misrepresentation
in transactions relative to
cattle ; violation of law
concerning movement, ship -
ment, transportation o f
cattle
Agric . & Mkts .SS251-1(a )

Commissioner may take into
consideration traffi c
violations
Veh . & Traf . SS501(1) (a )

Fraud or misrepresentation in
transactions relative to
cattle ; violation of law
concerning movement, ship-
ment, transportation o f
cattl e
Agric, & Mkts . SS251-(1)

Character
A?gric . & Mkts . 5251-1(a )

Fitness
Veh . & Traf . SS501(1)(a )

Good Moral Characte r
Agric . & Mkts . SS251-k

Good Moral Characte r
Educ . SS6609(7) (Supp . 1971-72 )

Good Moral Character
Educ . SS6604(7) (Supp . 1971-72 )

Good Moral Characte r
Pub . Health SS342 (2) (b )
(Supp . 1971-1972 )

Good Moral Characte r
Educ . SS7206 (Supp . 1972 )

None

None

None

None

Explosive
Handlers

Crime (One or more years
in prison )
Labor SS459 (Supp. 1971-72)

None
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APPENDIX II I

ALCOHOLIC BEVERAGE CONTROL LAW, SECTION 102 (2 )

No person holding any license hereunder shall knowingly employ in
connection with his business in any capacity whatsoever any perso n
who has been convicted of a felony or of any of the following
offenses, who has not subsequent to such conviction received an
executive pardon therefore removing any civil disabilities incurred
thereby or received the written approval of the State Liquor Authority
permitting such employment, to wit :

(a) Illegally using, carrying or possessing a pistol or other dangerou s
weapon ;

(b) Making or possessing burglar's instruments ;

(c) Buying or receiving or criminally possessing stolen property ;

(d) Unlawful entry of a building ;

(e) Aiding escape from prison ;

(f) Unlawfully possessing or distributing habit forming narcoti c
drugs ;

(g) Violating subdivisions six (fraudulent accosting ; jostling fo r
purpose of picking pocket,) eight (solicitation of homosexua l
acts), ten (standing on sidewalks making insulting remarks )
or eleven (consorting with bad characters) of section seven
hundred twenty-two (disorderly conduct) of the former pena l
law as in force and effect immediately prior to September first ,
nineteen hundred sixty-seven, or violating section 165 .25 (jostling )
165 .30 (fraudulent accosting) or subdivision three of section
240 .35 (loitering for the purpose of engaging in or solicitin g
deviate sex act) of the penal law ;

(h) Vagrancy or prostituion ; or

(i) Ownership, operation, possession, custody or control) of a
still subsequent to July first, nineteen hundred fifty-four .
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APPENDIX IV

PROPOSED OMNIBUS LEGISLATION OF THE BAR ASSOCIATIO N
OF THE CITY OF NEW YORK

Enact the following new statute :

AN ACT removing disqualification of misdemeanants and felons from employment b y
the state or any of its agencies, or from trade, occupational or professional

license or certificate solely by reason of the prior conviction of a mi s-

demeanor or felony, and providing administrative procedure for violation ,

repealing any acts or parts of acts in conflict herewith, providing an ef-

fective date .

The People of the State of New York, represented in Senate and Assembly ,

do enact as follows :

Section 1 . It is hereby determined and declared as a matter of legi s -

lative finding :

That it is the policy of the State of New York to encourage an d
contribute to the rehabilitation of misdemeanants and felons and to assist

them in the assumption of the responsibilities of citizenship ;

That the opportunity to secure employment or to pursue, practice o r
engage in a meaningful and profitable trade, occupation, vocation, pro -
fession or business is an essential ingredient to the assumption of the

responsibilities of citizenship .

Section 2 . A person shall not be disqualified from employment b y
the State of New York or any of its agencies or political subdivisions ,
nor shall a person be disqualified to practice, pursue or engage in an y
occupation, trade, vocation, profession or business for which a license ,

permit or certificate is required to be issued by the State of New York ,
or by any of its agencies or political subdivisions, solely because of a
prior conviction of a misdemeanor or felony . Any person convicted of a

misdemeanor or felony may, at any time following his discharge upo n
conviction, payment of a fine upon conviction, or release from custody
pursuant to a sentence served upon conviction, apply for employment b y

the State of New York or any of its agencies or political subdivisions ,
or for a license, permit or certificate to practice, pursue or engag e
in any occupation, trade, vocation, profession or business .

Section 3 . In reviewing an application by a person convicted of a
misdemeanor or felony for employment by the State of New York or any o f
its agencies or political subdivisions, or for a license, permit or certif -
icate to practice, pursue or engage in any occupation, trade, vocation ,
profession or business, the State of New York or any of its agencies o r

political subdivisions may consider the following facts :

continued
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(a) the relationship or lack of relationship between th e
misdemeanor or felony for which the applicant was con -
victed and the position of employment sought or th e
specific occupation, trade, vocation, profession o r
business for which the license, permit or certificat e
is sought;

(b) rehabilitation of the applicant since said conviction ,
regardless of the misdemeanor or felony for which th e
applicant was convicted ;

(c) a pardon granted by the President or the Governor of th e
state wherein the conviction was had, a Certificate o f
Good Conduct, or a Certificate of Relief from Disabilities ;

(d) other relevant factors .

Section 4 . All acts or parts of acts inconsistent with thi s
act are repealed .

Section 5 . This act shall take effect immediately upo n
becoming law .
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APPENDIXV

PROPOSED MODEL STATUTE, GEORGETOWN UNIVERSITY LAW CENTER

Proposed Model Statute relating to disqualifications of appli-
cants with criminal records for a permit, registration certif i-
cate or license to practice a trade, occupation or professio n
and establishing standards to guide Boards, Commissions o r
Departments authorized to grant, renew, suspend or revoke suc h
permits, registrations, certificates or licenses .

Section 1. It is the policy of the Legislature of the Stat e

of	 to encourage and contribute to the rehabili -

tation of criminal offenders and to assist them in the assumption

of the responsibilities of citizenship . The Legislature finds that

the public is best protected when such offenders are given th e

opportunity to secure employment or to engage in a meaningful (trade ,

occupation or profession) and that policies to ensure this end shall

be provided under the laws of 	

Section 2 . (a) Subject to the provisions of subsection (b )

of this Section, and Sections 3 and 4 of this Act, in determining

eligibility under this (chapter, title), the (Board, Commission ,

Department) may take into consideration conviction of certain

crimes which have not been (annulled or expunged), but such con-

victions shall not operate as an automatic bar to being (regis -

tered, certified, licensed or permitted) to practice any (trade ,

profession or occupation) .

(b) The following criminal records shall not

be used, distributed or disseminated in correction with an appli -

cation for a (permit, registration, license or certificate) :
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(1) Records of arrest not followed by a

valid conviction ;

(2) Convictions which have been (annulle d

or expunged) ;

(3) Misdemeanor convictions not involving

moral turpitude ; and

(4) Misdemeanor convictions for which no

jail sentence can be imposed .

Section 3 . (a) (Boards, Commissions or Departments) author-

ized to (license, certify, register, or permit) the practice o f

(trades, occupations or professions) may refuse to grant or renew ,

or may suspend or revoke any (registration, permit, certificat e

or license) for any one or combination of the following causes :

(1) Where the applicant has been convicted o f

a felony, or a misdemeanor involving moral turpitude or for whic h

a jail sentence may be imposed, and such criminal convictio n

directly relates to the (trade, occupation or profession) for whic h

the (license, certificate, permit, or registration) is sought ; or

(2) If the (Board, Commission, Department )

determines, after investigation, that the applicant so convicte d

has not been sufficiently rehabilitated to warrant the public trust .

(b) The (Board, Commission or Department) shal l

explicitly state in writing the reasons for a decision which pro -
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hibits the applicant from practicing the (trade, occupation or

profession) if such decision is based in whole or part on convic-

tion of any crime described in subsection (a)(1) of this Section .

For purposes of subsection (a)(2) of this Section completion o f

probation or parole supervision, or a period of three years afte r

final discharge or release from any term of imprisonment without

any subsequent conviction, shall be deemed prima facie evidence

of sufficient rehabilitation .

Section 4. When considering non-criminal standards (good

moral character, temperate habits, immoral habits, unethica l

conduct, trustworthiness, dishonorable conduct, habitual intem-

perance in the'use of intoxicants) in the granting, renewal ,

suspension or revoking of (licenses, permits, certificates o r

registrations) to practice a (trade, occupation or profession )

the (Board, Commission or Department) may not take into consider -

ation conviction of any crime . Nothing in this Act shall be

construed to otherwise affect proceedings before the (Board ,

Commission or Department) which do not involve conviction of a

crime .

Section 5 . This act shall not be applicable to any law

enforcement agency, however, nothing herein shall be construe d

to proclude a law enforcement agency in its discretion from adopt -

ing the policy set forth herein .
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Section 6 . Any complaints concerning the violation o f

this act shall be adjudicated in accordance with the procedure s

set forth in	 	 Statutes

for administrative and judicial review .
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APPENDIX VI

Florida Statute Removing Offender Employment Restriction s

Chapter 71-115

Senate Bill No . 79 8

AN ACT removing disqualification of felons from employmen t
by the state or any of its agencies except law enforcement agencies ,

removing disqualifications of felons whose civil rights have bee n

restored for trade, occupational or professional license or certi-
ficate solely by reason of the prior conviction of a felony, per-
mitting denial of employment or license if felony for which convicte d
directly relates to position or license sought, providing administrativ e

procedure for violation, repealing section 112 .01 Florida Statute s

and any other act or parts of acts in conflict herewith, providin g

an effective date .

WHEREAS, it is the policy of the State of Florida to en -
courage and contribute to the rehabilitation of felons and to assis t
them in the assumption of the responsibilities of citizenship, an d

WHEREAS, the opportunity to secure employment or to pursue ,
practice or engage in a meaningful and profitable trade, occupation ,

vocation, profession or business is an essential ingredient to th e
assumption of the responsibilities of citizenship, now therefor e

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF FLORIDA :

Section 1 . A person shall not be disqualified from employmen t
by the State of Florida or any of its agencies or political sub -
divisions, nor shall a person whose civil rights have been restored b e

disqualified to practice, pursue, or engage in any occupation, trade ,
vocation, profession or business for which a license, permit o r
certificate is required to be issued by the State of Florida solel y

because of prior conviction of a felony . However, a person may b e
denied employment by the State of Florida or any of its agencies o r
political subdivisions or .a person who has had his civil right s
restored may be denied a license, permit or certificate to pursue ,
practice or engage in an occupation, trade, vocation, profession o r
business by reason of the prior conviction of a felony if the felon y
for which convicted directly relates to the position of employmen t
sought or to the specific occupation, trade, vocation, professio n
or business for which the license, permit or certificate is sought .

Section 2 . This act shall not be applicable to any law enforce -
ment agency, however, nothing herein shall be construed to preclud e
a law enforcement agency in its discretion from adopting the polic y
set forth herein .

Section 3 . Any complaints concerning the violation of this ac t
shall be adjudicated in accordance with the procedures set fort h
in Chapter 120, Florida Statutes, for administrative and judicia l

review .

cont .
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Section 4 . Section 112 .01 Florida Statutes is specifically
repealed . All other acts or parts of acts inconsistent with this
act are repealed .

Section 5 . This act shall take effect immediately upon be -
coming law.

Approved by the Governor June 10, 1971 .

Filed in Office Secretary of State June 10, 1971 .
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APPENDIX VI I
U .S . CIVIL SERVICE COMMISSION, EMPLOYMENT OF THE REHABILITATE D

OFFENDER IN THE FEDERAL SERVIC E

POLICY It is the policy of the Federal Government to hire, carefully and selec t-

ively, rehabilitated offenders for jobs where they are needed and for

which they are qualified by education, training, and competitive examining pro-

cedures . This policy stems from the belief that employment opportunity for th e

rehabilitated offender is an effective tool in the national effort to preven t

crime . It provides the Federal Government with an additional source of manpowe r

and enables the rehabilitated offender to become a working, tax-paying citizen .

THE REHABILITATED OFFENDER There is no complete and inflexible definition of a

rehabilitated offender because it takes mature an d
sophisticated judgment to decide if a person is suitable for the particular Fed -

eral position for which he applies . However, it is possible to review a person' s

record, conduct and rehabilitative efforts to see if he has demonstrated that he

is fit for the particular position which he seeks .
Rehabilitated offender status is not a badge that can be worn by the pro -

fessional thief, persons associated with large-scale organized crime, or forme r
offenders who give no evidence of stability or participation in the rehabilitative

process . Laws relating to treason, bribery of Government officials, and othe r
matters specifically provide that persons convicted of such offenses may not hold ,

or may be disqualified from holding, a Federal position . Therefore, rehabilitate d
offender policy does not apply to persons convicted of these offenses .

ON-GOING PROGRAM The Civil Service Commission and the employing agencies of th e
Federal Government will accept applications for employment from

persons who have records of criminal convictions and will consider for employmen t

those judged to be rehabilitated offenders . Each case will be decided on its in -
dividual merits .

Suitability examination will take the following factors into account :
a. Nature and seriousness of the offense .
b. Circumstances under which it occurred .
c. How long ago it occurred .
d. Age of the person when he committed the offense .
e. Whether the offense was an isolated or repeated violation .
f. Social conditions which may have contributed to the offense .
g. Any evidence of rehabilitation demonstrated by good conduct in prison and/or i n

the community, counseling or psychiatric treatment received, acquisition o f
additional academic or vocational schooling, successful participation in correc -
tional work-release programs, and the recommendations of persons who have or ha d
the applicant under their supervision .

h. The kind of position for which the person is applying .

JUVENILE AND YOUTH OFFENDERS Candidates for Federal employment are not required
to answer affirmatively to questions pertaining t o

the following offenses : Law violations committed before the applicant's 21st birth-
day, in which the charge was adjudicated in a juvenile court or under a youth of -
fender law. The juvenile and youth offenders described above must still meet th e
general requirement that all persons entering the Federal service be of goo d
character .

-1-
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ARRESTS Arrests not leading to convictions are not required to be shown on Civi l
Service application forms, but circumstances surrounding an arrest may b e

evaluated when determining an applicant's suitability for employment .

ROLE OF FEDERAL COORDINATORS Federal Coordinators for the Employment of the Hand i-
capped also have the responsibility for assuring that rehabilitated offenders re -
ceive full consideration in all matters pertaining to employment . Each Federal
agency has an official serving as a coordinator in both its headquarters and through -
out the country--in each of its field establishments having appointing authority .

PROGRAM SUPPORT The Civil Service Commission encourages consideration of rehabil -
itated offenders for Federal jobs by providing a flow of informa-

tion to Federal agencies .
The Commission further supports the program by providing training

courses for coordinators and other agency officials, and by furnishing technica l
advice and assistance . Constant liaison is maintained with Federal and State agencie s
concerned with the rehabilitation and employment of offenders . The cooperation and
assistance of these agencies in the screening, referral, and follow-up of rehabili -
tated offenders, who apply for Federal employment, is an important factor in th e
selective placement program .

SERVICES OFFERED As a service to rehabilitated offender applicants, the Commissio n
answers inquiries and furnishes advisory service on qualifica-

tions for employment, appropriate examinations, and employment opportunities . This
service is available by mail or interview . Contact the Selective Placement Specia l-
ist at the U .S . Civil Service Commission office nearest you . Check the addresse s
listed in this leaflet .

HOW TO APPLY Rehabilitated offender applicants are required to meet the ful l
qualifications of education, experience, medical standards, an d

suitability as outlined in the civil service examination announcements for th e
position for which they apply . Therefore, a former public offender seeking a
career in the Federal Civil Service should take full advantage of the rehabilitation
services available to him .

When a former offender has demonstrated complete rehabilitation through hi s
conduct and activities, he should consult the Civil Service Commission Pamphle t
No . 4 " Working for the U .S .A." for information on how to apply for a civil servic e
job . Former Federal employees should also read Civil Service Commission Form 532
of August 1966 on "Information Concerning Reinstatemen t" . Any rehabilitated offende r
who requires assistance may call or visit the nearest Commission office for assist-
ance .

Once the rehabilitated offender applicant has established eligibility in an
examination (investigation of his suitability is part of the examination process) ,
his name will be certified to one or more agencies for employment consideration ,
just as other applicants would be certified .

The rehabilitated applicant may obtain special selective placement assistance
by contacting agency coordinators for employment of the handicapped and by request-
ing referral assistance from a Commission office . If he has a probation officer ,
parole officer, vocational rehabilitation counselor, or employment service counselor ,
he should also ask them to contact the agency to which he applies for employment .
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APPENDIX VIII a

ASSEMBLY, No . 230 3

STATE OF NEW JERSE Y

INTRODUCED MARCH 22, 197 3

By Assemblymen DEVERIN, BASSANO, VEIT, KENNEDY ,
Assemblywoman A . KLEIN and Assemblyman RYS

Referred to Committee on Institutions and Welfar e

An Act to amend and supplement "An act relating to employment qualifications o f
rehabilitated convicted offenders," approved September 4, 1968 (P .L . 1968, c .282) .

Be It Enacted by the Senate and General Assembly of the State of New Jersey :

1 . Section 1 of P .L . 1968, c . 282 (C . 2A :168A-1) is amended to read a s
follows :

1. The Legislature finds and declares that it is in the public interes t
to assist [rehabilitated convicted offenders to obtain gainful employment by th e
elimination of impediments and restrictions upon their obtaining employment] i n
the rehabilitation of convicted offenders by removing impediments . and restric-
tions upon their obtaining employment or participating in a vocational or edu -
cational rehabilitation program based solely upon the existence of a crimina l
record .

Therefore, the Legislature finds and declares that a person shall not b e
disqualified from employment by the State of New Jersey or any of its agencie s
or political subdivisions, solely because of a prior criminal conviction .

However, a person may be denied employment by the State of New Jerse y
or any of its agencies or political subdivisions by reason of .a prior crimina l
conviction, if the crime for which he was convicted directly relates to th e
position of employment .

2. Section 2 of P .L . 1968, c . 282 (C . 2A :168A-2) is amended to read a s
follows :

2 . Notwithstanding the contrary provisions of any law or rule or regula -
tion issued pursuant to law, any State, county or municipal department, board ,
officer or agency, hereinafter referred to as "licensing authority , " authorized
to pass upon the qualifications of any applicant for a license or certificate o f
authority or qualification to engage in the practice of a profession or busines s
or for admission to an examination to qualify for such a license or certificat e

EXPLANATION--Matter enclosed in bold-faced brackets [thus] in the above bil l
is not enacted and is intended to be omitted in the law .
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2

[may grant an application for a license or certificate or an application fo r
admission to a qualifying examination notwithstanding that the applicant ha s
been convicted of a crime, other than a high misdemeanor, or adjudged a dis -
orderly person, where it shall appear to the licensing authority that th e
applicant has achieved a degree of rehabilitation which indicates his engagin g
in the profession or business, for which he is an applicant for license o r
certificate or admission to a qualifying examination, would not be incompatibl e
with the welfare of society or the aims and objectives of the license authority ]
may not disqualify any person from pursuing or engaging in any occupation ,
trade, vocation, profession or business for which a license or certificate or
admission to a qualifying examination for a license, is required, solely be -
cause of a prior criminal conviction .

When considering noncriminal standards such as good moral character ,
moral turpitude or other like phrases, a licensing board may not take into
consideration conviction of any crime .

However, a person may be denied an application for a license or certificate
or admission to a qualifying examination for a license, by reason of a prior
conviction of a crime if the crime for which convicted directly relates to
the specific occupation, trade, vocation, profession, or business for which
the license or certificate is sought .

3. Notwithstanding the contrary provisions of any law or rule or regula-
tion issued pursuant to law, any licensing authority may permit any person
subject to correctional supervision in this State to engage in regulate d
employment pursuant to an approved program of vocational or educational
rehabilitation .

4. This act shall not be applicable to any law enforcement agency ,
however, nothing herein shall be construed to preclude a law enforcement
agency in its discretion from adopting the policies set forth herein .

5 . This act shall take effect immediately .

STATEMENT

Laws governing at least 18 different professions and occupations in New
Jersey discriminate against persons convicted of crimes . Sections of laws
controlling certification and licensing for these jobs disqualify ex-offender s
by stipulating that admission to those professions and occupations shall go
only to those with good moral character and reputation, and not to thos e
persons convicted of certain crimes or of crimes involving moral turpitude .



234 .

The President's Commission on Law Enforcement and the Administration o f

Justice in 1967, and more recently in 1973 recommended :

"The repeal of all mandatory provisions denying persons convicte d

of a criminal offense the right to engage in any occupation or obtai n

any license issued by government . "

This bill is patterned after the law in Florida and after model legisla -

tion from Georgetown University Law Center endorsed by the American Ba r
Association National Committee on Employment Restrictions and Corrections .
The model legislation was prepared after studies and surveys of similar pro -

posals in more than 20 states . The bill also is a response to the finding s

of Governor Cahill's Commission on Vocational Education in Correctiona l
Institutions . That commission was critical of the arbitrary employment dis -

qualifications for ex-convicts and recommended review of these laws . The
bill also is consistent with the spirit and letter of the New Jersey Crimina l
Law Revision Commission report of 1971 which recommended that laws shoul d
establish a rational relationship between the criminal conduct of a man an d
the ensuing civil and employment disabilities imposed on him . Gainful employ -
ment is vital to any ex-offender's chance for returning freely to society .
Testimony before the Assembly Institutions and Welfare Committee in 1972 o n
proposals to reform the correctional system included several recommdnation s
for widening employment opportunities for former prisoners . The committee was
told that the lack of jobs and financial security were major factors contribut -
ing to the high rates of parole violations and subsequent criminal acts .
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APPENDIX VIIIb

ASSEMBLY, No . 230 5

STATE OF NEW JERSE Y

INTRODUCED MARCH 22, 197 3

By Assemblymen DEVERIN, BASSANO, VEIT, KENNEDY ,

Assemblywoman A . KLEIN and Assemblyman RY S

Referred to Committee on Institutions and Welfare

An Act concerning employment rights of persons with criminal records, amendin g

R.S . 10 :1-1, 10 :2-1, 11 :9-2, 11 :9-6, 11 :17-1 and 11 :23-2, amending and
supplementing "An act concerning discrimination against eligibles certifie d

for appointment in the competitive class in civil service, and supplemen t-

ing chapter 10 of Title 11 of the Revised Statutes , " approved August 8, 193 9

(P .L .1939, c . 322) .

Be It Enacted by the Senate and General Assembly of the State of New Jersey :

1 . R.S . 11 :9-2 is amended to read as follows :

11 :9-2 . The tests mentioned in section 11 :9-1 of this Title shall be
competitive, free, and except as to such limitations as to age, residence ,
health, [habits, character,] sex and other qualifications as may be lawfull y
considered [desirable] relevant by the chief examiner and secretary and speci -
fied in the Civil Service Examination Announcement Bulletin or other civi l

service Examination Announcement, open to citizens who may be lawfully appoin t-

ed to any position in the class for which they are held, who have reside d
in this State for at least 12 months prior to the date of the test .

If it appears that an employment list containing sufficient names t o
provide a full certification to fill existing or anticipated vacancies i s
not likely to be established from among qualified residents in the State ,

the chief examiner and secretary may, with the approval of the commission ,
admit qualified citizens of the United States to such tests .

For positions involving unskilled and semiskilled laboring work, o r
involving domestic, attending, or other housekeeping and custodial service s
at State institutions where the character of the work, the relatively lo w
rate of compensation, or the place of work, makes it impracticable to secur e
at stated times a sufficient number of applicants to supply the needs o f
the service, the chief examiner and secretary may, with the approval of th e
commission, provide by regulation for a procedure permitting the testing o f
applicants singly or in groups at stated places for laboring work, and a t
State institutions or elsewhere for domestic, attending, housekeeping o r

EXPLANATION--Matter enclosed in bold-faced brackets [thus] in the abov e
bill is not enacted and is intended to be omitted in the law .



236 .

custodial service at any time on due notice of such tests, but withou t
public advertising as required in this chapter .

2 . R.S . 11 :9-6 is amended to read as follows :

11 :9-6 . The chief examiner and secretary shall reject the applica -
tion of a person for admission to a test for establishing an employmen t
list, or refuse to test an applicant or certify the name of an eligible ,
who :

a. Lacks the established qualification requirements for the posi -
tion for which he applies or has been tested ; or

b. Is physically unfit to perform effectively the duties of th e
position in which he seeks employment ; or

c. Is presently addicted to the habitual use of drugs or intoxicat -
ing liquors ; or

d. [Has been guilty of a crime or infamous or notoriously dis -
graceful conduct ; or] (Deleted by amendment . )

e. Has been dismissed from the public service for delinquency ; or

f. Has made false statements o- a material fact or practiced or
attempted to practice any deception or fraud in his application, in hi s
tests or in securing his eligibility or appointment .

If, however, it shall appear that any such person, who is ineligibl e
under subparagraphs [d .] e, and f, hereof, has achieved a degree of re -
habilitation that indicates that his or her employment would not be in-
compatible with the welfare of society and the aims and objectives to b e
accomplished by the agency of government where such person is to b e
employed, then the chief examiner and secretary may, provided that th e
appointing authority of the employing agency shall concur therein, admi t
such person to appropriate tests, and subsequently certify such person as
eligible for employment . When the chief examiner and secretary refuse s
to examine an applicant or after examination to certify an eligible, the
Civil Service Commission shall afford such person an opportunity to
submit facts for consideration in a review of the refusal .

3 . Section 1 of P .L . 1939, c . 322 (C . 11 :10-6-1) is amended to read
as follows :

1 . Whenever, in making an appointment to any position in th e
competitive class, pursuant to chapter 10 of Title 11 of the Revise d
Statutes, from among those graded highest in an open competitive
examination, an appointing officer shall appoint or give employment t o
any person graded lower in such examination than any other person o r
persons whom such appointing officer might lawfully have appointed to
or given employment in such position, and who was willing to accept such
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position or employment, such appointing officer shall within 5 days afte r

making such appointment or giving such employment enter upon the record s

of his office the statement in writing of his reasons for appointing or

giving employment to the person so appointed or given employment, and hi s

reasons for failing to appoint or to give employment to the person or
persons so graded higher in such examination, and shall, within the sam e
period, transmit a copy of such statement to the commission, certifying

under oath that the said statement is a true and complete statement o f
his reasons for the acts referred to therein, and that such acts were not
done by reason of race, color, political faith, prior criminal record ,

as provided in R .S . 11 :17-1, or creed of any person so appointed or give n

employment, or any person not appointed or given employment . Until such

certified statement is filed as herein provided, the Civil Service Commi s-

sion shall not include in the payroll the name of the person so appointed

or given employment .

4 . R.S . 11 :17-1 is amended to read as follows :

11 :17-1 . No person in or seeking admission to the classified servic e

shall be appointed, demoted or removed or be favored or discriminate d
against because of his political or religious opinions or affiliations .
No question in a test or contained on any form used in connection with th e
carrying out of the provisions of this sub-title shall relate to the politi-
cal or religious opinions or affiliations of a competitor, prospective
competitor or eligible on an employment or reemployment list established
and maintained by the commission and chief examiner and secretary .

No person in or seeking admission to the classified service, through
examination or appointment may be asked orally, or by means of any ap -
plication form, questionnaire or otherwise, whehter the applicant o r
employee has ever been arrested or convicted of a crime, but question s
concerning arrests resulting in criminal charges pending within a 6-month
period prior to the application or convictions obtained during the cours e
of current State employment are not covered by this subsection .

However, this subsection shall not apply to applicants for employ-
ment with or employees of the New Jersey State Police .

Cabinet officers of the respective Executive Departments of New
Jersey may request individual exemptions from this subsection to ask
questions concerning a specific crime or crimes as they relate to a
particular employment position . The President of the Civil Service Com-
mission is authorized to grant an exemption if the nature of the crime s
to be questioned bears a direct, basic and material relationship to th e
position of employment .

Where an individual has committed a crime that relates to a positio n
of employment sought, the interviewer should take the following factor s
into account :

a. Nature and seriousness of the offense ;
b. Circumstances under which it occurred ;
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c. How long ago it occurred ;
d. Age of the person when he committed the offense ;
e. Whether the offense was an isolated or repeated violation ;
f. Social conditions which may have contributed to the offence ;
g. Any evidence of rehabilitation demonstrated by good conduct i n

prison or in the community, counseling or psychiatric treatmen t
received, acquisition of additional academic or vocational school -
ing, successful participation in correctional work-release programs ,
and the recommendations of persons who have or have had th e
applicant under their supervision ;

h. The kind of position for which the person is applying .

The President of the Civil Service Commission is directed to promul -
gate rules applicable to every State agency and board in furtherance o f
this act .

5 . R.S . 11 :23-2 is amended to read as follows :

11 :23-2 . The chief examiner and secretary may refuse to examin e
an applicant, or after examination to certify an eligible who :

a. Lacks any of the established preliminary requirements for exam -
ination or position or employment for which he applies ; or

b. Is so physically disabled as to be rendered unfit for the perform-
ance of the duties of the position to which he seeks employment ; or

c. Is addicted to the habitual use of intoxicating liquors to excess ;
or

d. [Has been guilty of a crime or of infamous or notoriously dis -
graceful conduct ; or] (Deleted by amendment . )

e. Has been dismissed from the public service for delinquency or
misconduct ; or

f. Has made false statements of any material fact, or practiced or
attempted to practice deception or fraud in his application, examinatio n
or in securing his eligibility or appointment .

If, however, it shall appear that any such person, who is ineligibl e
under subparagraphs [d .] e, and f . hereof has achieved a degree of rehabili -
tation that indicates that his or her employment would not be incompatible
with the welfare of society and the aims and objectives to be accomplishe d
by the agency of government where such person is to be employed, then the
chief examiner and secretary with the concurrence of the appointing author-
ity may admit such person to appropriate tests, and subsequently certify
such person as eligible for employment . When the chief examiner and
secretary refuses to examine an applicant or after examination to certify
as eligible, the Civil Service Commisson shall afford such person a n
opportunity to submit facts for consideration in a review of the refusal .
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6 . This act shall take effect immediately .

STATEMENT

In hearings during 1972 on proposals to reform New Jersey's Cor -
rectional System, the Assembly Institutions and Welfare Committee heard
considerable testimony on the importance of jobs in the rehabilitatio n
process for people released from prison . However, several sections o f
the Civil Service laws automatically bar ex-offenders from obtainin g
public employment, and our present laws exclude them from even competin g
in civil service examinations .

Two recent commission reports in this State recommended revisio n
of laws discriminating against exoffenders : the New Jersey Criminal Law
Revision Commission report of October 1971, and the Governor's Commissio n
on Vocational Education in Correctional Institutions in June, 1972 . Both
State commissions urged that employment restrictions be considered in con -
nection with the specific crime and the job being sought to widen th e
employment opportunities for exoffenders, in place of the current lega l
obstacles to employment regardless of the man and the nature of his crime .
The concepts of this bill have been recommended by various committees o f
the American Bar Association .

The President ' s Commission on Law Enforcement and the Administratio n
of Justice in 1967, and more recently in 1973 found that :

"Most states and local public agencies are precluded from
hiring exoffenders because of restrictions in civil service legis -
lation and other forms of governmental personnel regulations .
These restrictions should be repealed and procedures establishe d
to make the prohibition apply only where it is reasonably relate d
to the offender and the particular job involved . "

Since service occupations in government account for a growin g

proportion of employment in our economy, restrictive provision s

of Civil Service law deny former inmates the opportunity to wor k

in areas where many new job openings occur . This bill would
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remove these automatic disqualifications based on a man's previou s

criminal record . However, the bill does allow that employmen t

may be denied where a man's prior criminal activity relates directl y

to the nature of the job being sought .
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APPENDIX IX

CITY COMMISSION ON HUMAN RIGHT S ' PROPOSED AMENDMENT TO CIVIL SERVICE LAW

AN ACT

To amend the civil service law in relation to
disqualification from public employment o f

persons convicted of crime s

The people of the State of New York, represented in Senate and Assembly ,

do enact as follows :

Section 1 . Subdivision 4 (d) of section fifty of the civil service law

is hereby amended to read as follows :

(d) subject to the provisions of section fifty-a of this chapter, who

has been guilty of a crime or of infamous or notoriously disgraceful conduct ; or

SS2 . The civil service law is hereby amended by adding thereto a ne w

section, to be section fifty-a, to read as follows :

SS50-a . 1 . It is the policy of the stat e of New York, as exemplified in

numerous laws, to assist and encourage the rehabilitation of persons convicte d

of a crime or crimes and help such persons become law abiding citizens an d

function normally in the community .	 The rehabilitation of such persons is dir -

ectly related to their ability to find meaningful employment . Meaningful em-

ployment of such persons will reduce recidivism, and will serve the best inter -

ests of such persons, the community in which they reside, and society as a

whole . I t i s found that in the are a o f public employment the legislature has

not heretofore set forth a clear and affirmative policy , with respect to such

persons , for the guidance of public officials and employees carrying out th e

provisions of the civil service law . To help accomplish the foregoing ob-

jectives and to open the doors o f publi c employment for such persons as widely

as possible, with due regard for the legitimate protection of the public

interest, the following is enacted .

2 . Notwithstanding the foregoing provisions of-section fifty of thi s

chapter , and except for disqualification from employment otherwise provided for
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specific title s or positions by statute , o r by local law now in effect , the

state civil service department and municipal commissions may not refuse to

examine an applicant, or after examination may not refus e to certify an appli -

cant, nor may an appointing authority refuse to appoint an applicant or candi-

date from a list certified by the state civil service department or a municipal

commission , solely by reason o f a crime or crimes of which the applicant or

candidate has been convicted, if the applicant or candidate is otherwise eligible ;#

unless after investigation and an opportunity to the applicant or candidate to

be heard thereon , the head of the department , commission or appointing authority ,

as the case may be, or hi s designee or designees , make s a writte n finding that

(a) such crime or crimes has a direct relation to the position sought, or (b )

the applicant or candidate has not been sufficiently rehabilitated to warrant

the public trust , and it is in the public interest to disqualify the applicant

or candidate for such position . Completion o f probation or parole supervision ,

or expiration of three years after final discharge or releas e from a term o f

imprisonment without a subsequent conviction shall be conclusively deemed to

establish that the applicant ha s been sufficiently rehabilitate d in the absence

of any facts or evidence to the contrary .

3 . A record of arrest without subsequent conviction shall not be inquired '

into and shall not be used as a basis for disqualifcation, except that inquiry

,may be made as to whether charges	 are pending_andundetermined	 for an arrest made

within sixmonths prior to the date of the application ; if such charge s are then

pending the department, commission or appointin g authority may defe r action upon

the application until such charge s	 have been determined_but not in excess o f

nine months from the date of the application, at which time the candidate or ap- #

,plicant shall be restored to the status quo as of the date of the applicatio n

and the record of arrest without subsequent conviction shall not be used as a

basis for disqualification .
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4. A copy of the findings provided for in subdivision two of this se c-

tion shall be furnished to the applicant or candidate with a notice of dis -

qualification .	 If the disqualification is based on subdivision 2 (a), th
e

finding shall state in detail the direct relationshipfound	 between the crime

or crimes and the position sought ; if the disqualification is based on sub -

division 2 (b), the finding shall state in detail the facts upon which insuf -

ficient rehabilitation has been found and what conditions the applicant o r

candidate must meet to overcome such disqualification .	 Such findings shall be

reviewable by the Supreme Court	 in a proceeding brought pursuant to the pro -

visions of article seventy-eight of the civil practice law and rules .

5. On or before March 31st of each year, the state civil service depart -

ment and each municipal commission shall make a written report to the governor

of its actions under this section for the preceding calendar year .	 A copy of

such report shall be furnished by the municipal commission to the Mayor o r

othe r chief executive officer of the political subdivision in which it operates .

Such report shall contain (a) the number of applications reviewed on the basi s

of prior convictions ;	 (b) the positions for which such applications were made ;

(c ) the number of such applications approved and the numbe r of such applica -

cations disqualified ;	 (3) the positions for which such applications were ap -

proved and disqualified;	 (e) whether the disqualification was based on job re -

latedness of the conviction or insufficient rehabilitation ; (f) the number of

deferred actions under subdivision 3 of this section .

SS3 . This act shall take effect immediately .

January, 1973 draft
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APPENDIX X

QUESTIONNAIRE PREPARED BY THE NEW YORK CHAMBER OF COMMERCE

Detailed responses to New York Chamber's Questionnaire on employment

problems of ex-offenders . Spring 1972 .

question No . 1 . Does company have restrictions on employment of ex-

offenders? Yes or no	 . If yes, are restrictions due to nature of com-

pany operations? 	 Does the category of crime affect employability?
(e .g ., company may be willing to employ a convicted drunkard but not a co n-
victed armed robber) Without going into the nature of your business, what ar e
specific restrictions and rationale for them?

Chamber note : In almost all cases, where there are company restriction s
on such employment, they are due to the nature of company operations and the
category of crime does affect employability .

Responses : "Company will not hire anyone convicted of theft or with
multiplicity of offenses . Problems of this nature preclude applicant from
being bonded. "

"Category of crime does affect employability . Some employees visi t
customer premises . Others have access to money . Still others have access to
essential Government and other critical communication equipment . Our employees
must have absolute integrity . "

"Employment limited to such areas as youthful offenders, civil disorders ,
disorderly conduct -- all carefully reviewed . "

"The duties and responsibilities of many of our positions require
that employees be bonded . Therefore, it is necessary that we carefully re -
view the conviction, past record, attitude, truthfulness, etc . of the
individual . "

"We are an investment banking house with bonding problems ; also ,
the industry has been open to stealing of securities . "

" Financial-fiduciary operations . "

"The Company will not hire applicants who have been convicted of crimes
of violence (rape, armed robbery, homicide, etc .) or who have demonstrated
repeatedly an inability to rehabilitate . Additionally, we would restrict
qualified candidates to jobs that were closely supervised, that did not in -
volve money transactions or access to valuable Company property .

"The ex-offender is an "unknown quantity ." Despite the most sophis -
ticated screening and evaluation techniques, we cannot predict his conduc t
and/or behavior in a work setting that requires discipline, adaptability ,
responsibility, subordination and conformity to a middle-class value system .
Although these restrictions admittedly impose on the ex-offender the burde n
or responsibility of proving himself in a multi-discipline system, they
also enable us to provide him with the means of re-entry .
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"As sympathetic as we may be to the plight of these unfortunat e
individuals, our primary concern must be the safety and well-being of ou r
employees and the protection of corporate property . Our entry into a pro-
gram of rehabilitation on other than a minimal scale could generate appre -
hension among our home office population (largely comprised of femal e
employees) and create problems with the bonding company which provide s
blanket coverage for all areas of the company . "

"We deal with highly-confidential matters for clients, and our peopl e
must be absolutely trustworthy and have no known tendencies that migh t
result in the disclosure of confidential matters to others outside the office . "

"Under Federal insurance requirements, our employees must be bonded . "

"Any serious record of conviction -- due to requirements of insuranc e
company providing our blanket bond . "

" Customer contact jobs ; accounting records ; handling money or
materials . "

" Fidelity bond coverage and security clearances . "

"In general, we don't employ 'records .'"

Question No . 2 . Does company believe that employment of ex-offender s
would be damaging to company operations -- security, morale, ability to re -
cruit and employ regular employees, etc ."	 . If yes, please explain

Responses to "yes" : "Due to the nature of our business, they would be
considered a security risk/bonding problem . "

"The potential does exist . "

"Yes, security, nature of business operation . "

" Could affect security (pilferage, embezzlement, etc .) depending upon
where and how employed . "

" Security . "

"Would not be permitted for security reasons . "

"Security -- past experience has shown our industry (finance - securities )
vulnerable to ex-offenders . "

"Security "

"Nature of our business (insurance) is particularly vulnerable o n
account of handling money and nature of security . "
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"Human nature being what it is, the employment of ex-offenders on a
large scale would stimulate negative reactions among employees and the public .

Crime is a national issue . Widely publicized in the media, it has created a

panic situation in many communities . People, concerned about the rampan t
growth of criminal activity, would be reluctant to accept employment in or-
ganizations that employ ex-offenders .

"Based on recent experience, companies that participate in re-entry
programs are often viewed by the public as havens for criminals and dru g
addicts . "

Question No . 3 . Has company employed ex-offenders?	 For all posi-
tions?	 Selected positions?	 If for selected, for which position s
and which are excluded?	 Summary, positive of such employment experi -
ence

Res2onses to those answering they employ for selected positions : "Yes .
As for which positions, this is a judgemental factor based on the seriousnes s
and nature of the crime, when the crime was committed and subsequent rehab-
ilitation of the individual, e .g ., repetition of the crime . Those known cases
involving observed follow-up have worked out well, but no studies have been
made on this to make any affirmative judgment . "

"For selected positions . No definitive rule, sensitivity of job and
offense would be taken into account . No known adverse experience . "

"Some employment, but experience is very limited . "

"Some such employment . Average results . "

"For selected positions . In accordance with restrictions . "

"I don't know if company has employed ex-offenders . May possibly have
been employed as laborers on construction jobs . "

" For selected positions, positions that do not require employee t o
be bonded . Limited experience has been positive . "

" Excluded from areas involving actual securities and cash, which leave s
little else for a beginner . Mixed experience, successful in a few instances- -
badly burned by stealing in others . "

"Positions where security was a consideration . Limited experience but
seems to be positive . "

"We would employ such persons only for positions not involving access to
money for confidential information . We have had only one such employee an d
our experience with him has been excellent . "

"Employment varies with locations . Treasury area would normally b e
excluded ; others are appropriate . "

Excluded are " positions where employee will come into contract with cas h
or securities . Experience is 75 per cent negative ."
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" Generally, ex-offenders are placed in jobs that are commensurate wit h
their abilities and temperament, and which provide for close supervision an d
guidance . They are excluded from positions that involve the handling of funds
and valuable company property or that provide a means of profiting throug h
illegal transactions .

"Over the past several years, we have participated in numerous re-entr y
programs (VISTA, JOIN, VERA Institute of Justice, Brooklyn Work-Release ,
etc .) . Over-all, our experience has been unsatisfactory . "

For "non-sensitive areas under direct supervision . "

"Ordinarily, individuals convicted of a dishonest act (i .e ., larceny ,
theft, burglary, etc .) would not be employed in positions where company fund s
are handled . Experience -- nothing of noteworthy nature has come to ou r
attention . "

Question No . 4 . Do you believe that businesses should work with priso n
system to help offenders find employment? Yes 	 . No

	

. No comment
	 . If yes, please give specific suggestion 	

Responses were mainly yes (some with no comment) : "Possibly . If indus-
tries can set up training programs through intermediate organizations in
training ex-offenders for work in firms that are not restricted due to bondin g
requirements as are banks, insurance companies, security houses, etc . "

"Yes . Institutional training should encompass world of work training ,
remediation training, motivational training and specific training usable b y
industries . "

"Yes . Business should aid in identifying placement opportunities . "

"Do you know. For our limited requirements we could not envisage ou r
relationship with the prison system being productive . "

" Yes . It's difficult to generalize . Would depend on the nature o f
the business . "

"Yes . Business must obviously help the ex-offender to find his place
as a useful and productive memb er of society . "

"Yes . Industry should advise the prison system of types of jobs an d
skills needed (or would employ ex-offenders for), participate and/or provid e
support in training, and even interview prisoners soon to be released . "

"Try to develop positive action programs and commitments by employers .
Determine interests of ex-offenders . "

" Identifying appropriate jobs ; pre-release training, orientation
of prison administrators to company concerns ."
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"Depending on the nature of the business and category of crime affecting

the ex-offender . "

"Offender should spend some time in labor-oriented position proving hi s

reliability . "

"Careful screening and bonding by prison system after man is paroled . "

"Possible utilization of Federal bonding program which provides bon d
coverage for new employees who are recent exoffenders . Pilot programs . "

"Business can contribute in many positive ways to this worthwhile ob -
jective . Acting in an advisory role, they can help the prison system :

"1. Establish internal skills-training programs for inmates in suc h
clerical areas as typing, stenography, key-punch, filin g
systems, etc .

"2. Set up vocational guidance programs, including aptitude testin g
and screening .

"3. Organize effective rehabilitation programs that would b e
acceptable to business organizations and evaluate existin g
re-entry programs .

"4. Refine and simplify administrative procedures, minimiz e
paper work, use standard forms where feasible and reduc e
the time it takes to process an applicant for employmen t
consideration .

"5. Encourage participation of the business community i n
re-entry programs .

"6. Enlighten the public and employees on the extent of thi s
social problem and explain the advantages to the communit y
of resolving it . "

Question No . 5 . Comment on business relationship to the problem o f
employing ex-offender s

Responses : "Business has a stake in reducing the factors which coul d
lead ex-convicts back into crime and prison . "

"I think that business lacks correct information as to what, in
general, takes place behind prison walls (except for what is gleaned fro m
newspaper accounts of riots and old Barton MacLane movies) . I feel tha t
business is unaware of efforts, if any, and progress, if any, to raise edu -
cational levels, and develop skills in accordance with individual aptitudes
and the needs of today's society (since the job market for experts in making
mattresses and license plates appears to be somewhat limited) . "

" Business and government are the only major sources of job opportunitie s
which are necessary if ex-offenders have any hope of supporting him or hersel f
within the law ."
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" Bonding is a problem . "

" Prejudice among fellow employees . Possible morale problem . "

"Ex-offenders might have difficulty adjusting to a closely supervise d
clerical organization . Applicants would have to be screened carefully t o
determine their qualifications for specific jobs . Significant appraisal
factors would include education, experience, aptitude and temperament . "

"It is complicated . Nature of the business -- financial vs .
production -- presents varying problems . "

"Rehabilitation is everyone's business . "

"Would be a problem in the organization where our employees work o n
the customers' premises . "

"Nature of some businesses can utilize and absorb (ex-offenders) .
However, competitive job market can provide 'clean applicants .'"

Question No . 6 . Does the New York Chamber have a role to play i n
dealing with this problem? Yes

	

No	 No comment .

Responses : "The New York Chamber can lead the way in educating
public and industry to : (1) encourage and support pilot projects and
studies to define types of industries that may readily assimilate ex -
offenders ; (2) training programs related to industries where they can be
accepted ; (3) working with existing groups already assisting ex-offenders ;
(4) encouraging City, State and Federal Governments to set example i n
employment practices . "

"Chamber can present coordinating and information-gathering role ,
and as spokesman ; but contacts and placement should be by individual
companies . "

"The Chamber of Commerce could act as "broker" between business an d
the penal system by correlating information from business to pinpoint
specific industries and occupations which suffer from shortages of skille d
manpower . Such information could, in turn, be fed into the penal system
and training programs developed accordingly . If those authorities lack
the personnel or funds to develop such programs, the Chamber should under-
take to encourage companies and industries to underwrite specific trainin g
programs, or portions of them, and perhaps also lend personnel for thei r
implementation in much the same manner that business has done in othe r
areas (school drop-out programs, etc .) . If necessary, the Chamber might
consider using its resource to have legislation enacted which could offer

tax and other incentives to businesses which furnish financial and other

support . "

"Chamber could enlist support of and coordinate efforts of business
community ."
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"It might be an effective means for putting ex-offenders in touch

with business concerns who would consider employing them and be a clea r-

ing house for data on the experiences of business firms who employ ex-

offenders . "

"An informational role relating to top business management the

nature of the problem and how they can help . "

"Set criteria of eligibility for ex-offenders to seek jobs and
encourage businesses to make employment available to disadvantaged

people . "

"Should support this position of rehabilitation and aid in findin g
companies who would partake in rehabilitation programs . "

"I question the Chamber does have a role . "

"The Chamber could :

"1. Bring together member companies and experts (correctio n
leaders, legislators, union representatives, criminologists ,
program specialists, etc .) to discuss the employment proble m
of ex-offenders .

"2. Provide a forum for member companies to discuss commo n
problems related to employing ex-offenders and exchangin g
ideas on the development of re-entry programs .

"3. Support industry's views before Legislative committees and
other government bodies .

"4. Apprise member companies of new and pending legislatio n
on the re-entry problem . "

General Statement s

"Our experience in this area is very limited . The Company
has no policy which would prohibit the hiring of an ex -
convict and, in fact, we participate with agencies employe d
in some rehabilitation programs . Any decision on this matte r
would be made on an individual basis and we would conside r
the nature of the offense leading to the arrest, record whil e
in confinement, and probation arrangements . Of more importance
would be the background and work experience of the applican t
related to the job opening and the supervisory skills avail -
able in the area of potential assignment . To insure a
successful placement, the Company would require a ver y
positive evaluation of each of the factors mentioned abov e
because of the special skills required in our industry ."
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"We do not have a firm corporate policy dealing wit h
the hiring of those once convicted of a crime .
Rather, we deal with each case as it comes along .
If those charged with hiring are convinced that th e
unlawfulness is part of the past, and not likely t o
recur, and that there are positive qualification s
for job opening, then we are free to hire . That
has happened . "

May 23, 1972
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APPENDIX X I

MODEL ANNULMENT AND SEALING STATUTE, GEORGETOWN UNIVERSIT Y

LAW CENTER

Section 1 . In all cases wherein a criminal conviction has bee n

entered against any person, the person so convicted may petition th e

court wherein such conviction was entered for an order annulling an d

sealing the record of such conviction after termination of probatio n

or parole supervision, or after final discharge or release from any

term of imprisonment . He may present such petition in person, by an

attorney, or by a probation or parole officer and the expenses coin -

cident with this petition shall be borne by the state . The court

shall grant such an order unless in the opinion of the court the orde r

would not be consistent with the public interest . The court shall

explicitly state in writing any reasons for not granting an order o f

annulment and sealing . A denial of such an order shall be appealable

by the petitioner and the burden of proof for sustaining the denia l

shall lay upon the state .

Section 2 . Departments of probation, parole or corrections

*

	

The expungement statute does not grant relief to persons arreste d
but not convicted . Several states have statutes providing some
form of relief for such persons . The Institute anticipates thi s
model statute being coupled with the recommendation that no arres t
record shall be released for purposes relating to employment ,
license, bonding, or any civil right or privilege (Chapter 8) .
Should an arrest record statute not be adopted, then expungemen t
provisions should include providing relief for persons arreste d
but not convicted .
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exercising supervision of custody over any convicted person shal l

inform such person in writing of the completion of probation, parol e

or imprisonment, and the termination of supervision or custody .

Where this person has not reached the age of legal majority a cop y

shall also be given to his parents, guardians, or others similarl y

situated . Information concerning annullment and sealing rights shall ,

in non-technical and clearly understandable language, be included i n

.this written communication . If within two years, following terminatio n

of probation or parole and after final discharge from imprisonment or

mandatory release, an order annulling and sealing the record of con -

viction has not been granted, and no subsequent criminal conviction

has occurred, the court shall enter such an order on its own motion .

The court shall attempt to notify the person whose record has bee n

annulled and sealed of this motion and its effect on his legal status .

Section 3 . Upon the entry of such an order, petitioner shall b e

released from all penalties and disabilities resulting from the offens e

or crime of which he has been convicted . Provided that in any sub-

sequent prosecution of such defendant, such prior conviction shall have .

the same effect as if it had not been annulled . Nothing in this act

shall affect any right of the offender to appeal from his conviction or

to rely on it in bar of any subsequent proceedings for the same offense .

Section 4 . Upon granting of the motion to annul the petitioner' s

conviction the court shall orde the court records physically seale d

and removed to a separate location and maintained in a confidential
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status . The court shall notify local and state law enforcemen t

agencies (of its local jurisdiction) and the Federal Bureau o f

Investigation of the order annulling and sealing the conviction .

This notification shall direct these agencies not to divulge and

release information about the conviction except as otherwise pro-

vided in this Act . Upon receipt of this notification, these agencie s

shall take whatever action is necessary to ensure compliance with

this order and shall then notify the court that action has been taken .

The court shall supervise this action and response and may hold i n

contempt of court anyone failing to abide by its order . Except under

the following circumstances the court's motion and receipt of such a

notice shall thereafter prohibit the court and law enforcement agencie s

from divulging the record of conviction or fact of annulling and

sealing .

(a) inquiries received from another court of law ;

(b) inquiries from an agency preparing a presentenc e

report for another court ;

(c) inquiries from law enforcement agencies where th e

request for information is related to the investigation of a

crime or a position within that agency ; and

(d) inquiries from an agency considering the person for a

position immediately and directly affecting the national security .
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Information about the annulled conviction may not otherwise b e

released when the request for information is related to an applicatio n

for employment, license, bonding or any civil right or privilege .

Responses to such inquiries shall not be different from response s

made about persons who have no criminal records .

Section 5 . In any application, interview, or other form o f

evaluation process for employment, license, bonding or any civil righ t

or privilege, with only the exceptions enumerated in Section 4, a

person may be questioned about previous conviction of crime only in

language such as the following : "Have you ever been convicted of a

crime which has not been annulled or sealed by a court?"
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Testimony of Aryeh Neie r
Executive Directo r

American Civil Liberties Union ,
156 Fifth Avenu e

New York, New York 1001 0

before the

New York City Commission on Human Right s

Hearings on

"The Employment Problems of the Ex-Offender "

May 25 , 1972

My testimony is not concerned with ex-offenders . Rather, my testimony
is concerned with persons previously accused of being offenders against whom
the charges were not proved . They are innocent people . At any rate, that
is the presumption to which they are entitled, even if it is not the pre-
sumption they enjoy in practice .

The purpose of maintaining and disseminating arrest records is presumably
to enable the nation's law enforcement agencies to control and reduce crime ,
it is increasingly doubtful that this purpose is served by the practice . In
light of all the information now known about the effects of arrest records on
those who bear them, the question arises : Is crime controlled or reduced if
large numbers of people are prevented from getting jobs, licenses, homes ,
credit, or admission to schools because of their "records" ?

The criminal dossier of an arrested person continues to haunt him eve n
though he has not been proven guilty of any crime . According to the F .B .I . ,
law enforcement agencies make some 7 .5 million arrests per year for al l
criminal acts, excluding traffic offenses . Of those arrested, more than 1 . 3
million are never prosecuted, and another 2 .2 million are acquitted or hav e
their charges dismissed . But they cannot escape their arrest records . See
Crime in the United States, F .B .I . Uniform Crime Reports (1969) .

The F .B .I . crime Reports tell a grim story of rising crime rates and
staggering rates of recidivism, and of the rearrest of persons previously
arrested . Could it be that the rising crime rates and the recidivism and th e
rearrests have something to do with the rising efficiency with which arres t
records are maintained and distributed? Are people forced into crime b y
their inability to escape the record prison of acts which they have neve r
been proved to have committed? These are disturbing questions for whic h
definitive answers are hard to find, but they must underlie any considera -
tion of the variety of proposals which have recently been made to restric t
the maintenance and dissemination of arrest records .
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The probability of a black urban male being arrested at least once during
his lifetime has been estimated to be as high as 90% . For white urban males ,
the figure is 60% and for all males, it is 47% . See President's Commission
on Law Enforcement and the Administration of Justice, Task Force on science and
Technology, Appendix J at p . 216 (1967), fewer than 25% of those arrested pe r
year are found guilty of the offense for which they were arrested and only a
little more than another 25% are found guilty of any crime at all . (Crime
in the United States, F .B .I . Uniform Crime Reports, at Table 17, p . 103 (1969)) .
Despite their innocence before the law, persons with an arrest record ar e
subjected to the severe, continuing and pervasive punishment that attache s
to the commission of a crime, namely the lifelong disabilities of a "crimina l
record" . Furthermore, that disability has the same damaging effect on a per -
sons' opportunity for employment and acceptance by society as a convictio n
record . See, e .g ., President's Commission of Law_ Enforcement and the Admin-
istration of Justice, at pp . 75, 77 (1967) ; Hess & LePoole, Abuse of the
Record of Arrest Not Leading to a Conviction, 13 Crime and Delinquency 49 4
(1967) ; Report of the Committee to Investigate the Effect of Police Arres t
Records on Employmen_tOpportunities in	 the District of_Columbia (hereafter
"Duncan Report") (1967) . Unlike the conviction record, however, the arres t
record is an illegitimate offspring of the criminal justice system, and pose s
a grave threat to the entire scheme of constitutional protection which ou r
system of justice offers to citizens innocent of legal wrongdoing .

Indeed, the Supreme Court has held that "/t/he mere fact that a ma n
has been arrested has very little, if any, probative value in showing tha t
he has engaged in any misconduct . An arrest shows nothing more than tha t
someone probably suspected the person apprehended of an offense . When
formal charges are not filed . . .whatever probative force the arrest may
have had is normally dissipated ." Schware v . Board of Bar Examiners ,
353 U .S . 232, 241 (1957) . Furthermore, "arrest without more does not, i n
law any more_than in reason impeach the integrity or impair the credibilit y
of a /person/ . It happens to the innocent as well as the guilty . "
Michelson v . United States, 335 U .S . 469, 482 (1948), See also Pennex v .
United States, 313 F . 2d 524 (4th Cir . 1963) .

Examples of employment discrimination against persons with arrest
records are legion . A study of the New York area employment agencies ,
for example, indicated that 75% would not accept for referral an applicant
with an arrest record and no conviction . See Sparer, Employability and
the Juvenile Arrest Record, at 5 (Center for the Study of Unemployed Youth ,
New York University), cited in Menard v . Mitchell, 430 F . 2d 486, 490 n . 17
(D .C . Cir . 1970 ; see also Herr, Punishment by Record : A report to the_
Connecticut Legislature on First Offenders, at I, 7 (1970) ; Note ,
Retention and Dissemination of Arrest Records :	 Judicia l Response , 38 U .
Chi . L . Rev. 850, 864 (1970) ; Hess and LePoole, The Abuse of the Record
of Arrest Not Leading to Conviction, 13 Crime and Delinquency 494, 495 (1967) .
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Despite administrative attempts to prevent the dissemination of arrest
records, it has been found, for example, that employers in the District
of Columbia have often obtained records from police sources, and that as
a direct result job applicants are not hired . See Duncan Report, at 6
(1970) . The Chief of the Employment and Employee Relations Section of
the District of Columbia Personnel Office told the Duncan Committee that
many interviewers, receptionists and employers automatically rule out
arrestees whenever a risk is involved in the job . Id ., at 10 . A repre-
sentative of the Work Training Opportunities Center of the D .C . Department
of Public Welfare declared that employers' attitudes engendered a defeatism
among unemployed persons with arrest records . Id ., at 12 . The Director o f
the local U .S . Employment Service in Washington stated that many employer s
required a "clean" arrest record as a condition of employment, and that the
Service was able to place only about 15% of applicants with records of
convictions or arrests .

Since few employers are capable or willing to invest the time to
investigate the circumstances surrounding an arrest, a policy of automatic
rejection is a good excuse for an employer to avoid doing so . See Note ,
Retention and Dissemination of Arrest Records, 38 U . Chi . L . Rev . 850 ,
865 (1970) ; Note, Discrimination on the Basis of Arrest Records, 56
Cornell L. Rev. 470, 472 (1971) . Other employers have stated that an
arrest record indicates bad character, and that applicants without arrest
records are therefore better qualified for that reason alone . Note
Maintenance and	 Dissemination _o_f Arrest Records Versus the Right to
Privacy, 17 Wayne State L . Rev . 995, 1005 (1971) ; Cornell Note, supra ,_____
at 471-72 .

Persons with arrest records are discriminated against by publi c
as well as private employers . A California legislative committee, for
example, found that applicants for post office jobs who had arrest
records were automatically disqualified because it was considere d
cheaper and simpler to hire applicants without records . (Hess and
LePoole, supra, at 497) . A Chicago prison employee was suspended be -
cause of an arrest due to mistaken identity seventeen years earlier
when his record came to the attention of his supervisor . Id ., at 496 .

Perhaps more disturbing than informal discrimination is the type
of discrimination against arrested persons which is promoted by stat e
law. In 1969 New York enacted a law requiring the fingerprinting o f
securities industry employees . Of the first 20,000 persons finger -
printed, 361 were found to have arrest records, and 54 lost their jobs .
Approximately one-half of those with arrest records had never been con -
victed of any offense . Wayne State L . Rev . Note, supra, at n. 18 . An
estimated 56% of all states, 55% of all counties, and 77% of all citie s
ask whether an applicant has ever been arrested on their civil service
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application forms . See Miller and Marietta, Guilty But Not Convicted :
Effect of an Arrest Record on_ Employment, at n . 15 (unpublished stud y
prepared at the Georgetown University Law Center, 1972) . Many more
jurisdictions have vague character standards for civil service job s
which give hiring officials great discretion in rejecting applicant s
with arrest records . (Id ., text accompanying Notes 144-159d) .
Finally, arrest records have adverse consequences under state law on
applications for professional and occupational licenses (Duncan Re-
port, at 14-15 ; Cornell Note, supra, at 474-75 ; Chicago Note, supra ,
at 864 ; Hess and LePoole, supra, at 497) . and on applications to suret y
companies for the bonding necessary for licensed employment . Hess and
LePoole, supra at 495 ; Cornell Note, supra, at n . 26 .

Many public agencies, such as the Board of Examiners of the Ne w
York City Board of Education, require the fingerprinting of applicant s
for employment fo facilitate checking with law enforcement agencies .
This Commission has previously been concerned with the ractially dis -
criminatory consequences of the Board of Examiners employment policies .
I would suggest that the consideration of arrest records in determinin g
whether a person will be licensed by the Board of Examiners may be a
very important reason for the racial composition of the staff of th e
New York City school system . I hope the Commission will further ex -
plore this question .

The racially discriminatory impact of inquiry into arrest records
was the basis for a recent decision by Federal District Judge Irving J .
Hill of California in which he ordered Litton Systems, Inc . to stop
using arrests which did not result in convictions as a condition o f
employment . Among the findings by Judge Hill which led to the decision
were :

"Negroes are arrested substantially more frequently
than whites in proportion to their numbers . The
evidence on this question was overwhelming and utterly
convincing . For example, negroes nationally comprise
some 11% of the population and account for 27% o f
reported arrests and 45% of arrests reported a s
'suspicion arrests .' Thus, any holding that dis-
qualifies prospective employees because of havin g
been arrested once, or more than once, discriminate s
in fact against negro applicants . This discriminatio n
exists even though such a policy is objectively an d
fairly applied as between applicants of various races . . . "

Gregory v . Litton System, Inc ., 316 F . Supp . 401 (1970) .
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Given the racially discriminatory impact of the use of arres t
records as a condition of employment, I believe this Commission shoul d
consider whether, without additional legislation, it has the authority
to take action against public and private employers which inquire int o
arrest records . We further hope that the Commission will join the
ACLU in supporting legislation which would :

1) require the expungement of records of all arrest s
not resulting in convictions ,

2) require that employers not be allowed to inquire int o
arrest records as a condition of employment .

We believe that criminal penalties are required to enforce suc h
legislation .
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APPENDIX II I

TESTIMONY OF JAMESD . SILBERT ,

LEGAL AID SOCIETY

	 As most of you probably know, the Family

Court is the judicial body which deals with

juvenile offenders in New York City and New York

State . The Family Court jurisdiction deal s

primarily with juvenile delinquents under th e

age of sixteen and embraces all persons i n

need of supervision, which has jurisdiction for

boys up to the age of sixteen and girls u p

to the age of eighteen .

The intent and spirit of the Family Cour t

Act is that the proceedings which take plac e

herein are private and confidential .

The Family Court Act itself has numerou s

statutes which provide for this privacy an d

confidentiality . Generally speaking, they say not only
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are the proceedings themselves to be held in

private, but all records thereof are to b e

absolutely confidential .

There are other certain provisions in th e

Family Court Act which prohibit police record s

from being relayed to the general public and to

private and public employers .

The purpose of the Family Court is that th e

proceedings there should be protective and no t

punitive . The Act is punctuated throughout by

semantics and euphemistics of the general Crimina l

Court proceedings, the phraseology .

For example, a child is not arrested but ,

rather, he is taken into custody by the Polic e

Department . He is neither convicted nor found

guilty of a crime but adjudicated either a juvenil e

delinquent or person in need of counseling .

These terms "juvenile delinquent" and

"person needing supervision" are not only based o n

the actual act which brought the child to court ,

but on a second hearing which determines that no t

only did the child do the alleged act, but als o

that he either requires supervision or treatment .

Consequently, the entire nature and spirit
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of the Family Court is to protect the child an d

not to have the proceedings used against him late r

on in his life or even at this particular time .

However, theory and practice make strang e

bedfellows . In reality, statistics and informa -

tion is disclosed to the Armed Forces, public an d

private employers and certain Civil Service organ -

izations and public agencies . Information i s

routinely divulged either by the Police Departmen t

and other agencies .

Despite the fact that the Act prohibit s

this disclosure, the Act may be voided in man y

ways . Generally, the way it operates is that he

goes for an interview and must answer a question ,

"Have you ever been arrested or convicted of an

act which declared you a juvenile delinquent? "

The child is told when he is in court and

when he leaves the court that everything tha t

happens there is confidential and he doesn't have

to answer that question . However, the child get s

placed in an untenable position . If that is his

response, the normal inference is that probably

yes, something did happen and must have bee n

terrible, whatever it was .
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Generally, what will happen, is that th e

employer will tell a child if he says, "Yes, I wa s

in court, but really it was nothing basically, "

the employer will tell the child, "well, go to th e

Family Court and get what is called a certificat e

of record which will describe essentially wha t

happened in the Family Court . "

The way the Act is avoided is that the chil d

consents to have this confidentiality breached ,

and this occurs daily in the Family Court .

In the Armed Services, there is almost direc t

access to Family Court records . When an eighteen-

or nineteen-year-old young man goes to the Arme d

Services recruiting station and has to fill ou t

the initial forms, these questions are asked . The

questions vary in the different departments withi n

the Armed Forces : the Army, the Navy and the Ai r

Forces ; but generally what happens is when the

young man begins to have an interview signs a

consent, and this consent allows the Armed Force s

to investigate generally his background which, i n

many cases, goes into the question of what happene d

to him in the Family Court .

In fact, I believe it is the Navy's recruit -
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ment form which the young man has to sign i n

which there is a statement which states, "Regardles s

of what any person in authority has told you abou t

your background in the Family Court, you mus t

answer these questions truthfully," and there i s

also a caveat which is on all the forms ; it says ,

"Any information which is inaccurate --" and thi s

goes to the question of police records as well a s

Family Court records -- "can either be grounds fo r

dismissal from the Armed Services" and, in certai n

instances, different forms of punishment .

Consequently, the theory of the Family Cour t

is not carried out in spirit or in fact . The fac t

that a young person at the age of twenty-five, wh o

may be going to an interview, will have t o

answer this question have to account for hi s

behavior at the age of twelve or thirteen, is a

very, very serious and unfortunate circumstance .

The general purpose of the Family Court i s

to attempt to relieve a child of any youthful .

indiscretions which may have occurred to him a t

the ages of thirteen or fourteen so that it shoul d

not hang over his head for the rest of his life .

Unfortunately, as I said, this is not what
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happens . The situation not only will affect the

child directly or the person later on in life but ,

in certain circumstances, it may affect his entir e

family, because just the Family Court record s

themselves may be declared private and, if th e

disclosure of these materials are tightened up thi s

doesn't mean that details of these proceedings wil l

not be disclosed .

The case in point deals with probatio n

records which describe what happened in th e

Family Court . Also included are police record s

which generally only have arrests and also record s

from the parole organization from the New York

State Training School Community Service Bureau .

The situation of today is slightly different

for the Community Service Bureau which is th e

parole organization, as it is for the Probatio n

Department . In the last year or so, there has

been a great deal of criticism raised in the

whole avenue of confidentiality as the result of a

rather lengthy study which was done by the Lega l

Aid Society, which I will like to submit to you r

Commission .

It is a report done by another attorney in
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our office, which was subsequently published i n

the Law Journal and in one or two other magazines .

Basically dealing with the history of th e

factual structure of confidentiality, a new rul e

to the Family Court was suggested and, whilt i t

has not been approved yet, it has been recommende d

by the Appellate Division and is awaiting approval .

The rule is to seal Family Court records, an d

the seal may only be broken upon the Court Order o f

another court or by a Court Order from the Famil y

Court Judge and, hopefully, this particular pro -

vision, which has not been adopted yet, will b e

able to avoid a great deal of this unfortunat e

disclosure .

As I said, this deals only with what happen s

in the court itself . The Community Service Bureau ,

which is the prime organization of the training

schools, regularly will get requests from th e

Public Housing Authority, from Job Corps, and some

other agencies and employers that a young chil d

may go to .

I was told on Monday of a situation i n

which the Public Housing Authority contacted the

Community Service Bureau and asked them what
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information did they have on the particular child .

The child's mother had applied for public hous -

ing and the Public Housing Authority wanted to fin d

out why the child went to Family Court, whether h e

went to the training school, and what was th e

circumstances .

I think this clearly violates both th e

spirit and the letter of the Family Court Act, an d

we are attempting now to have the Communit y

Service Bureau maintain the same standards of con -

fidentiality that the Probation Department wil l

maintain hopefully if this new rule is promulgate d

in the Family Court itself .

I think that the experience in the Famil y

Court is especially detrimental to a person late r

on in life because a great many of the thing s

that children do come to Family Court for, ar e

for noncriminal reasons . And you probably all are

aware, the Family Court has jurisdiction ove r

persons in need of supervision, which is non-

criminal behavior, which is only deemed objectionable

in a child, and I am talking about truancy, run-

ning away from home, staying out late at night an d

noncriminal behavior like this .
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Probably seventy-five to eighty per cent o f

all girls who are brought to the Family Court wil l

end up having a Family Court record for this non -

criminal behavior, and probably thirty-five to

forty per cent of all the boys will have a recor d

in the Family Court for the same type of non -

criminal behavior .

A child can be arrested on the allegations

of a complaining witness for being a person i n

need of supervision ; a mother or a truant office r

can come to the court, without the child bein g

there, give sworn testimony to a judge, and a war -

rant will be issued . The child will be arrested

pursuant to this warrant just as if he had or sh e

had committed a crime .

This child can be placed in temporar y

detention and eventually can be sent to the same

institution that a juvenile delinquent can . This

child will have the same police that a chil d

that committed a delinquent act will have and will

have a court record .

Consequently, when a child is faced with a

Family Court record, produced later on in life, the

fact that he does have a Family Court Record will
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not show that it was not for ciminal misbehavior .

Consequently, I believe, in terms of employmen t

problems for children with nondelinquent behavio r

records, in many cases can be just as detrimenta l

in later life as a criminal misbehavior record .

The report that the Legal Aid Society ha s

put out, suggests or recommends strongly that rathe r

than having the file sealed, that they be expunged .

It was our feeling that the mere fact that they

exist can in no way help the child . The Family

Court has resisted this strenuously and the resul t

has been the suggestion that the files be sealed .

The child, as you can well imagine, ha s

great difficulty getting employment . Most of th e

people that have been speaking here and talkin g

about employment opportunities for ex-offenders ,

are talking about over the age of eighteen . You

probably are well aware of the crime statistic s

which show that the largest age group committing

crimes today is younger than eighteen, and ever y

day we have young kids that have been away in th e

training schools, who come back to their home s

and are unable either to get a job because the

statute prohibits them from getting a job because
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of their age or because of their background ; so ,

in not only years, in terms of age discrimination ,

a child is not protected by the same age as dis -

crimination requirements that the Federal Civi l

Rights statute does have .

So, basically, I would just like to say

that although it appears that certain elements o f

the confidentiality of a child's Family Cour t

record may in fact be closed, still appears that a

child will be able to have his record divulge d

because he is forced, really, to consent to thes e

records being disclosed in order to obtain employ -

ment ; and I think, along with the Legal Aid report ,

I would like to also submit a copy of the propose d

rules of the Family Court Act which deals with th e

sealing of records .

COMMISSIONER CHIN : Thank you, Mr . Silbert .

I would like to ask you, regarding the practical -

ities of keeping this confidentiality, is there an y

way in the foreseeable future that the "crimes "

for delinquency, truancy, can be expunged or sealed ,

based on the nature of the act itself as opposed t o

the general category of being arrested by th e

Family Court?
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MR . SILBERT : No . I don't see any way ,

unless they are just out and out expunged . An

arrest record, as I said before, are maintained o n

juveniles although they are supposed to be kept

separate .

When a child is arrested, as when an adul t

is arrested, his name is sent to the Polic e

Department which is now compiling names of simila r

individuals . Consequently, I don't see any way

other than out and out expungement .

COMMISSIONER CHIN : What I am suggesting i s

not merely administrative but statutory ruling s

as to discrimination for age itself . In other

words, if we are trying to protect the infan t

perhaps for indiscretions in their youth, we shoul d

perhaps do this on a legislative plane, which i s

the only way because, if your forms that are se t

forth by the military are federal forms, I don' t

think the City or State has the power to revok e

that, and I wondered if we did do it on a nation -

wide level, that a person is not required to fil l

in a form of that nature, what that would do .

MR . SIT,RERT : Yes . Definitely think it would

be helpful . There are provisions in the Family Court
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Act which deal with privacy of records and that

particular section could very well be amended t o

say after "X" amount of time the child's recor d

should be expunged ; or if the case is dismissed ,

his record should be expunged immediately .

The problem is not only as far as wha t

happens in the Court ; it is the details of the pro-

ceedings . If the Family Court record is expunge d

but the record still stays in the police station

that the child was arrested -- and he may have

been arrested before he was a truant, or if the

mother is denied public housing because the child

was arrested, that is only half the problem .

I think, if the statute were amended t o

say the record should be expunged, it should an d

probably would encompass the other areas, but it

is a question of where the thrust has to come from ,

initially .

COMMISSIONER CHIN : I would agree . I think

if you are going to solve the problem, you have to

solve it all the way, not leaving it just to the

Legislature .

In regard to the procedures in trying t o

protect those young offenders, do you find that the
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court itself has been protective and whether i t

were assigned to the court for determination o f

this issue as to whether they should be release d

or not, this is your suggestion, that we leave i t

to the Family Court to decide whether anothe r

Family Court's request should be granted ; and

would you feel that that is a safety valve ; or

had the court been sympathetic to this ?

MR . SILBERT : Yes, I think the Family Court

has been very sympathetic to the question of con-

fidentiality . The impetus in this particular are a

actually began with the Family Court Judge' s

opinion which came down two years ago involving a

man in his twenties who applied for a job, and

the problem was that he had a Family Court record

when he was twelve or thirteen years .

He was brought to court, but the case wa s

dismissed even before it began, I think, and he

had to account for why he was in the court . That

particular judge ordered that his record b e

expunged, that the police record be expunged, and

it was a very, very broad order . It was filed in

the Family Court but not in the Police Departmen t

and, consequently, I would think that any legisla -
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tion in this area would have the support of th e

Family Court judges .

I think the feeling that destroying th e

record may in some way backlash for the child wa s

the reason they felt it should be sealed rather

than expunged, because these records, as you know ,

go on to the Criminal Court . If an eighteen-year -

old young man is brought into a Criminal Court ,

while there is not indicated the Family Cour t

conviction, which it used to indicate, on hi s

probation report it will indicate that he has a

Family Court record .

COMMISSIONER CHIN : So, therefore, it wil l

be a potential detriment to the person becaus e

maybe this will be picked up and it may reflec t

back on him.

MR . SILBERT : I don't think so . This is

the position that the Probation Department an d

the Family Court Judges have taken . It is my

thought that expungement is much better because i n

theory while it may help the child, my opinion i s

that my information is the contrary, that i n

no situation will it actually help the child .

If the record was merely from the Family



276 .

Court, they could say, "We have no record of thi s

child," and that would be it . There would be n o

negative inference which could be drawn from this .

COMMISSIONER CHIN : Suppose they had a form

given to them by the military and they will sa y

that the records are expunged or sealed, how woul d

you ask an individual to handle this ?

Would he just say, "No," or would he say ,

"There is a Family Court conviction" ?

MR . SILBERT : He would have to say, "Under

State law, I don't have to answer that question . "

If the Civil Rights Law, which prohibi t

discrimination based on race, creed, color, age an d

things like that, if that were to include prior t o

criminal records and could be interpreted broadl y

enough to include the Family Court, I think i t

could be incorporated in that record .

COMMISSIONER CHIN : Because the Fift h

Amendment is a right where, when it is used, it i s

often interpreted as being guilt, so therefore, i f

you do answer as you have stated, there may be a n

inference that the person did a harsher crime tha n

he actually did .

MR . SILBERT : Yes, that is definitely the
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greatest shortcoming in this provision .

COMMISSIONER CHIN : Do the other Commissioners

wish to ask any questions ?

(No questions . )

COMMISSIONER CHIN : Thank you, Mr . Silbert .

It has been very enlightening .

MR . SILBERT : I would ask to have incorporate d

in the record the two statements, "Confidentialit y

of the Family Court Juvenile Records" and "Rules fo r

the Family Court of the State of New York within th e

City of New York . "

"RULE 9 . Sealing of Records .

9 .1 . All records of any court proceed-

ings shall be sealed .

9 .2 . Records sealed pursuant to Rule 9 . 1

shall be made available to th e

following persons :

(a) a judge of the Family Court o r

probation officer assigned to th e

Court ;

(b) a judge of another court upo n

subpoena .

Explanation : Section 166 of the Family Court

Act, the only general provision relating to
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privacy of records, states that :

'The records of any proceeding in the

Family Court shall not be open to indiscrim-

inate public inspection . However, the court

in its discretion in any case may permit th e

inspection of any papers or records . Any duly

authorized agency, association, society o r

institution to which a child is committed ma y

cause an inspection of the record of invest-

igation to be had and may in the discretion o f

the court obtain a copy of the Whole or par t

of such record . '

The statute, couched in general language ,

has failed to prevent wide dissemination o f

Family Court records . Information is routinel y

divulged to police departments, representative s

of the armed forces, civil service commission s

and private employers . At the request of

the Appellate Divisions, the Family Court

branch of the Legal Aid Society ha s

prepared an excellent study concerning the

dissemination of juvenile records ; the study

strongly recommends measures to strengthe n

confidentiality . In addition, legislation
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has been introduced to prohibit disclosur e

of juvenile delinquency proceedings .

It is apparent that the purpose of th e

Family Court Act and spirit of Section 16 6

has not been implemented . Insuring privacy

of hearing is ludicrous when the details o f

the proceedings are later made available t o

large numbers of persons -- protection o f

children, a central feature of the Famil y

Court, becomes meaningless when their career s

and reputations are damaged by disclosure o f

records 5, 10 or 20 years after the fact .

Although the Legal Aid report and legisla-

tion is limited to juvenile cases the same

criteria should be followed in adult matters ,

particularly family offenses, custody and

conciliation . The proposed general rul e

thus does not differentiate between types o f

cases . It should also be noted that the

Legal Aid Society recommended expungement

of records, a step which may be too drasti c

and perhaps of little consequence provided

records are sealed .

Rule 9 .1 mandates the sealing of all



280 .

records while Rules 9 .2 and 9 .3 indicate

when sealed records may be disclosed .

Rule 9 .2 concerns two areas : (a) insur -

ing the availability of all records t o

Family Court judges and probation officers, an d

(b) permit the disclosure upon subpoena o f

Family Court records to other Courts whic h

may have an interest in the case .

It should be emphasized that the rul e

establishes a very stringent policy agains t

dissemination of confidential information ,

a measure which the Office of Probation an d

Legal Aide Society in particular felt to b e

necessary . If the rule is adopted as drafted ,

the Family Court and Appellate Division s

should carefully monitor its results and

evaluate its effectiveness during an interim

period .

RULE 10 . Effective Date . These rule s

shall take effect on April 1, 1972, "

COMMISSIONER CHIN : Mr . Arthur J . DeLugoff

(phonetic), proprietor of the Village Gate, wil l

now make a statement .

MR . DELUGOFF : My name is Arthur Delugoff .
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