SCOTUS Delivers Vlctory for Municipal Ethics

By Mark Davies

On June 13, 2011, the
U.S. Supreme Court upheld,
against a First Amendment
challenge, a Nevada state
ethics provision prohibiting
a conflicted public officer
from voting on or advocat-
ing for or against the passage
of a matter." Specifically,
the Nevada statute, section
281A.420(2) of the Nevada
Revised Statutes, provided,
in relevant part:

[A] public officer shall not vote upon
or advocate the passage or failure of,
but may otherwise participate in the
consideration of, a matter with respect
to which the independence of judg-
ment of a reasonable person in his situ-
ation would be materially affected by:

(c) His commitment in a private capac-
ity to the interests of others.?

Michael Carrigan, a Sparks City Council member,
upon advice of the City Attorney, voted, after public
disclosure, on the hotel/casino development of a client
of Carrigan’s long-time campaign manager and friend,
Carlos Vasquez. Carrigan was subsequently censured
by the Nevada Commission on Ethics for violating

section 281A.420(2)(c) by failing to abstain from voting.

In particular, the Commission found that Carrigan’s
relationship to Vasquez “equates to a ‘substantially
similar’ relationship to those enumerated under [sec-
tion 281A.420(8)(a)-(d)]” within the meaning of section
281.420(8)(e). Section 281 A.420(8) provided:

As used in this section, “commitment
in a private capacity to the interests
of others” means a commitment to a
person:

(a) Who is a member of his house-
hold;

(b) Who is related to him by blood,
adoption or marriage within the
third degree of consanguinity or
affinity;

(c) Who employs him or a member
of his household;

(d) With whom he has a sub-
stantial and continuing business
relationship; or
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(e) Any other commitment or rela-
tionship that is substantially simi-
lar to a commitment or relation-
ship described in this subsection.

The Nevada District Court denied Carrigan’s
petition for judicial review, but the Supreme Court of
Nevada reversed, holding that voting by public officers
on public issues is protected speech under the First
Amendment, that section 281A.420(8)(e) must therefore
be strictly scrutinized, and that pursuant to that stan-
dard the provision was “unconstitutionally overbroad
in violation of the First Amendment, as it lacks neces-
sary limitations to its regulations of protected speech.
In view of its resolution of the overbreadth issue, the
court did not consider Carrigan’s vagueness and prior
restraint arguments.*

”3

This article will, first, examine the reagomng of the
Supreme Court of Nevada, then review the U.S. Su-
preme Court’s reversal, and, finally, discuss the impact
of the decisions on municipal ethics laws.

Supreme Court of Nevada Decision

The Supreme Court of Nevada first concluded that
the act of voting by public officers on public issues is
protected speech under the First Amendment because
voting on legislation is a core legislative function.
Second, rejecting the Pickering v. Board of Education
balancing test, the court concluded that the strict scru-
tiny standard applies to a statute regulating an elected
public officer’s protected political speech of voting on
public issues. Pickering held that “the State has interests
as an employer in regulating the speech of its employ-
ees that differ significantly from those it possesses in
connection with regulation of the speech of the citi-
zenry in general” and accordingly set out a balancing
test, whereby a court must balance “the interests of the
[public employee], as a citizen, in commenting upon
matters of public concern and the interest of the State,
as an employer, in promoting the efficiency of the pub-
lic services it performs through its employees.”” But
the Supreme Court of Nevada distinguished Pickering
on the ground that for Carrigan, as an elected official,
the employer is the public itself. Consequently, citing
Citizens United v. Federal Election Commission, the court
concluded that the appropriate standard of review is
strict scrutiny.®

Under the strict scrutiny standard, the government
must “prove that the restriction ‘furthers a compelling
interest and is narrowly tailored to achieve that
interest.””” Applying that standard to section



281A.420(8)(e), the court held that the statute was
facially overbroad. Although the statute furthers a
compelling state interest—namely, the interest in
promoting the integrity and impartiality of public
officers—the statute fails to meet the “narrowly
tailored” requirement. The definition of a “commit-
ment in a private capacity” in section 281A.420(8)(e)
fails to sufficiently describe what relationships are
included within section 281A.420(2)(c), and there is no
definition or limitation to section 281A.420(8)(e)’s
definition of any relationship “substantially similar” to
the other relationships in section 281A.420(8)(a)-(d).
“This catchall language fails to adequately limit the
statute’s potential reach and does not inform or guide
public officers as to what relationships require recu-
sal.”® The Supreme Court of Nevada therefore de-
clared section 281A.420(8)(e) unconstitutionally
overbroad in violation of the First Amendment.

A strong dissent by Justice Pickering stated that
“no published decision has held that an elected local
official engages in core political speech when he or she
votes on an individual land use matter,”? that sepa-
ration of powers issues do not arise when the state
legislature enacts ethics restrictions on local govern-
ment officials, that the First Amendment protects the
communicative element in a public official’s vote,
such as against retaliation for how a legislator votes,
that the Nevada statute therefore does not trigger
strict scrutiny, that the statute passes muster under a
rational basis or intermediate level of review standard,
and that the overbreadth doctrine “applies only to
‘statutes which, by their terms, seek to regulate only
spoken words,” burden ‘innocent associations,’ or
delegate ‘standardless discretionary power to local
functionaries, resulting in virtually unreviewable prior
restraints,””1% and thus that doctrine does not apply
here.!! Justice Pickering would also reject any void-for-
vagueness argument because Carrigan had six months
in which to ask for an opinion from the Commission
on Ethics as to whether his relationship to Vasquez
was a disqualifying conflict of interest and, in any
event, his sanction was not a criminal penalty.!?

U.S. Supreme Court Decision

On petition for writ of certiorari, the U.S. Supreme
Court reversed.!3 The Court noted the failure of either
the Supreme Court of Nevada or Carrigan to cite “a
single decision invalidating a generally applicable
conflict-of-interest recusal rule—and such rules have
been commonplace for over 200 years.”!* The U.S.
House of Representatives and the U.S. Senate adopted
recusal rules in 1789 and 1801, respectively, the latter
by Thomas Jefferson as President of the Senate. So,
too, the Court noted, “[a] number of States, by com-
mon-law rule, have long required recusal of public
officials with a conflict.... Today, virtually every State

has enacted some type of recusal law, many of which,
not unlike Nevada's, require public officials to abstain
from voting on all matters presenting a conflict of
interest.”1

Such restrictions upon a legislators’ voting do
not constitute restrictions upon legislators’ protected
speech. “The legislative power thus committed [to a
legislator] is not personal to the legislator but belongs
to the people; the legislator has no personal right to it.”
While action may convey a symbolic meaning, “the act
of voting symbolizes nothing;” it is not an act of com-
munication. Neither the fact that a nonsymbolic act is
the product of a deeply held personal belief nor the fact
that action may have social consequences transforms
the action into First Amendment speech. The act of vot-
ing remains “nonsymbolic conduct engaged in for an
independent governmental purpose.” Furthermore, the
First Amendment confers no right to use governmental
mechanics to convey a message.!6

The Supreme Court declined to consider Carri-
gan’s arguments that section 281A.420(8)(e) unconsti-
tutionally burdens the right of association of officials
and supporters and is unconstitutionally vague, as
neither argument was considered below.

Justice Alito, concurring in part and concurring in
the judgment, disagreed with the Court’s suggestion
that restrictions upon legislators’ voting are not restric-
tions upon legislators’ speech; but he agreed “that
legislative recusal rules were not regarded during the
founding era as impermissible restrictions on freedom of
speech.”!”

Impact of Decisions on Municipal Ethics Laws

The Carrigan decisions provide a number of lessons
for the municipal attorney in the context of municipal
ethics laws. First, no First Amendment impediment
exists to a well-drafted ethics law mandating recusal
by legislators.

Second, as a practical matter, one should note that
Carrigan acted upon the advice of the Sparks City
Attorney rather than upon the advice of the Nevada
Commission on Ethics. In Carrigan, as in the most eth-
ics cases, advice of counsel did not—nor should it—in-
sulate the public official from prosecution for violation
of the ethics law. Except in crystal clear cases, public
officials are well advised to seek ethics advice from the
ethics body empowered to render such advice.

Third, as the dissent in the Supreme Court of
Nevada decision points out, a significant difference
exists between state and local legislators in regard to
separation of powers and enforcement of ethics laws.
In Nevada, as in New York, the state constitution vests
in the legislature the authority to discipline its mem-
bers and mandates separation of powers at the state
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level.'® By contrast, in Nevada, as in New York, “[a]
local government exercises such powers as the Legisla-
ture and Constitution confer. A corollary proposition is
that, ‘[u]nless restricted by the constitution, the
legislature may prescribe the qualifications, tenure,
and duties of municipal officers.””*” Thus, no such
separation of powers and enforcement limitation exist
for local government. In New York, therefore, no
impediment exists to the enactment of state or local
legislation requiring recusal by municipal legislators
or empowering a local ethics board to interpret and
enforce state and local ethics provisions as to munici-
pal legislators.

Fourth, that said, is mandating such recusal wise?
Unlike in the case of other officials, whether elected
or appointed, when legislators recuse themselves, no
one else may act in their stead; their recusal thereby
disenfranchises their constituents. Even if the recusing
legislator has been elected at large, such as a village
trustee, those who voted for that legislator no longer
have his or her voice in the legislative body. Moreover,
recusal by a member of a body functions, in effect,
as a negative vote since under the New York General
Construction Law actions by a municipal body must
be taken by a majority of the total membership of the
body, not by a majority of those present and voting.??
Thus, recusal by a legislator may prove illusory. In ad-
dition, while separation of powers may not exist as a
legal matter at the municipal level, the concept none-
theless plays some role even at the municipal level, at
least in those municipalities with a clear delineation
between the executive and the legislative roles, such
as in a city with a strong mayor form of government.
New York City’s ethics law therefore permits a City
Council member to vote on a matter even where such
a vote may advantage the member or a person or firm
with whom or with which the member is associated,
provided that the member discloses the interest to the
City’s ethics board and on the records of the Council
and further provided that the member takes no other
action, apart from voting, on the matter, such as spon-
soring the measure or advocating for it.?!

Fifth, the common law in New York State may pro-
hibit a municipal legislator, or other municipal official,
from taking an action that may advantage the official
or someone with whom the official is associated.??

Finally, although the U.S. Supreme Court upheld
the Nevada recusal statute against a First Amendment
overbreadth challenge, the Court expressly did not
consider the merits of Carrigan’s arguments that the
statute unconstitutionally burdens the right of associa-
tion of officials and supporters and that the provision
is unconstitutionally vague, as neither argument was
raised by Carrigan in his brief in opposition to the
petition for writ of certiorari. The Supreme Court of
Nevada did not mention the former argument and did

not address the latter because of that court’s resolution
of the overbreadth argument.”* As noted, in her dissent
Justice Pickering concluded that:

Carrigan does not have a legitimate
vagueness challenge. The Ethics Com-
mission is available to rule in advance
on whether a disqualifying conflict of
interest exists; Carrigan admits he had
six months lead time before the Lazy 8
application came to a vote; his sanc-
tion was a civil rebuke, not a criminal
penalty. He thus cannot prevail on a
void-for-vagueness challenge.?*

Whether on remand of the case from the U.S. Supreme
Court the Supreme Court of Nevada will consider any
of those arguments remains to be seen.

But one may question whether, Justice Picker-
ing’s conclusion to the contrary notwithstanding, the
Nevada statute was sufficiently specific to give notice
of the exact conduct proscribed. Rather than risk the
expense of a challenge, the careful municipal attor-
ney should draft a recusal provision more narrowly
tailored to the conduct intended to be prohibited.

The ethics law may well contain a general or catch-all
provision prohibiting, for example, interests or actions
in conflict with one’s official duties, provided that no
penalty attaches to violation of such a provision, absent
a rule adopted by the ethics board specifying the inter-
est or conduct prohibited.?

Conclusion

The Supreme Court’s decision in Carrigan justifi-
ably gives cause for celebration by municipal ethicists.
It should not, however, lull municipal attorneys into
a false sense of security that broad recusal provisions,
particularly those aimed at municipal legislators, will
always withstand constitutional scrutiny. A specific,
clear and comprehensible, carefully drafted code of
ethics will not only prevent a successful constitutional
challenge but will also avoid a costly court battle over
an ill-conceived provision.
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