THE CITY OF NEW YORK
OFFICE OF THE MAYOR
NEw YORK, NY 10007

Stephen Goldsmith

Deputy Mayor for Operations

June 27, 2011

By Electronic and U.S. Mail

The Hon. Lisa Jackson

Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N. W.
Mail Code: 1101A

Washington, DC 20460

Re: EPA Retrospective Review Plan (Dkt. No. EPA-HO-0A-2011-0156)

Dear Administrator Jackson:

Thank you for the opportunity to present these additional suggestions of New York City (City)
for the U.S. Environmental Protection Agency’s (EPA’s or Agency’s) periodic, retrospective
review of existing regulations under Executive Order 13563 (Feb. 18, 2011). These comments
supplement the initial submission on behalf of the City by the NYC Department of
Environmental Protection (DEP) on March 18, 2011, and reflect our review of the EPA’s
publication of Improving our Regulations: A Preliminary Plan for Periodic Retrospective
Reviews of Existing Regulations (May 24, 2011) (Preliminary Plan).

In the City’s view, the Preliminary Plan falls far short of the stated objective of EO 13563 to
undertake a top-to-bottom review that will improve the regulatory system and align the costs and
benefits of regulations based on sound scientific and economic analysis. Because this represents
perhaps the last meaningful opportunity to influence the content of the plan before it is finalized,
and because so few of New York City’s comments are reflected in the draft plan—or have been
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taken from the many recent submissions that the City has made in connection with similar EPA
requests for public comments that bear upon this reform effort (see note 2 below)—this letter
presents our concerns and suggestions in some detail.

The EPA’s obligation and authority to enforce landmark environmental legislation that includes
(among many others) the Safe Drinking Water Act, the Clean Water Act, and the Clean Air Act
are unquestioned, and extremely powerful. These groundbreaking national laws have brought
about and continue to drive improvements to water and air quality that in many ways make the
United States the envy of the world. But since these laws were codified in the 1970s, many of
the readily identifiable and low cost sources of pollution have been addressed, federal funding
has dropped substantially, and new concerns such as global warming illustrate the need for cross-
media, holistic approaches that encourage low carbon footprints. President Obama’s call for a
sweeping regulatory review by the EPA (and the Federal government generally) in EO 13563
presents a unique opportunity for the Agency to adapt many of its rules and regulations—indeed,
its entire enforcement approach—to support and reinforce the unprecedented commitment of
resources by cities around the country to tackle our most pressing environmental challenges.

New York City has been and remains a national leader in its commitment of funding and other
resources to implement path-breaking sustainability efforts that include PlaNYC, our overall
multi-disciplinary plan to meet local public health and environmental needs. Under Mayor
Bloomberg’s leadership, we have enacted the most comprehensive set of building efficiency
laws in the nation that will reduce carbon emissions by five percent; reduce citywide energy
costs by $700 million annually; and create roughly 17,800 construction-related jobs. We have
enacted local heating oil rules that will prevent hundreds of deaths annually and reduce
greenhouse gases, planted over 483,000 trees, created or preserved more than 64,000 units of
housing, and have built entirely new neighborhoods with access to transit. Among other
benefits, these initiatives have reduced our greenhouse gases by 13% compared to a 2005
baseline, and we are well on our way to reducing our greenhouse gases by 30% by 2030.

As part of these efforts, the NYC Green Infrastructure Plan to improve water quality in New
York Harbor builds on the more than $20 billion that Mayor Bloomberg has committed to water
and wastewater infrastructure since taking office in 2002, and the City’s most recent 10-year
capital plan commits over $735 million to implement the plan. The cost of these efforts is
substantial for New Yorkers who, since federal support for water infrastructure virtually ended
more than 10 years ago, have seen water rates increase by 134% since 2002, and more than 91%
since 2006 alone. Yet, many of these increases have been necessary to comply with rigid, one-
size-fits-all mandates imposed by federal regulators in parallel with and without consideration
for the more comprehensive environmental efforts and priorities of New York and other big
cities across the country. In light of this, no local effort to reduce costs will be truly successful
without an equally substantial revision of federal requirements. Because the Preliminary Plan
falls far short in this respect, cities across the country can only draw the unfortunate conclusion
that EPA will not reduce the economic burden that millions of taxpayers continue to shoulder,
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even where that can be achieved without compromising the environmental protection that is
EPA’s mandate.

In this context, the President’s regulatory reform effort embodied in EO 13563 presents a
generational opportunity to bring the power, expertise, and administrative support of the federal
government into line with local sustainability efforts that have outpaced an increasingly obsolete
federal enforcement approach—particularly with respect to clean water. It is an opportunity to
re-align the federal bureaucracy to help urban areas revitalize their economies, while combatting
sprawl, air and water pollution, habitat degradation, and carbon emissions. Indeed, the Urban
Waters Federal Partnership that EPA announced last week on behalf of nearly a dozen Federal
agencies is predicated on the fact that the localities chosen to pilot the program “already ha[ve] a
strong restoration effort underway, spearheaded by local governments and community
organizations.” The absence of new funding or other resources to support this effort implicitly
confirms that local tax bases will be expected to continue funding the entire cost of
environmental improvements and compliance for the foreseeable future. Since urban taxpayers
will be spending hundreds of billions of dollars on water infrastructure —many times the
amounts that will be paid for by federal grants — local governments should have more control
over the timing, nature, and priority of these investments.

But without extensive revisions to the Preliminary Plan that incorporate substantive, meaningful
reforms that New York City and others have proposed—in some cases, for several years—EPA
will miss this generational opportunity; and, with it, the Obama administration’s only meaningful
chance to modernize an environmental enforcement paradigm still rooted in the punitive,
litigious, and costly regulatory approach of the 1970s and 1980s. The Preliminary Plan includes
some general initiatives that the City would support, such as the Agency’s intent to use systems
approaches and integrated problem-solving strategies that include non-regulatory tools
(Preliminary Plan, § 1.1.4) as well as some specific reviews that the City certainly welcomes (for
example, comparisons of cost estimates developed prior to the issuance of a regulation and actual
costs of compliance (Preliminary Plan, § 2.1.16)). In the main, however, the reviews proposed
are largely superficial, or else re-state regulatory actions that EPA already has underway; by our
count, at least 26 of the 31 (84%) actions proposed in the Preliminary Plan fall into the latter
category (see Table 1 below), and virtually none seek to address the most significant regulatory
burdens that cities across the country face.

Perhaps the most glaring omission in this respect is any mention of the EPA’s combined sewer
overflow (CSO) policy in the Preliminary Plan, despite the fact that this has been and remains a
top reform priority for cities across the country. See U.S. Conference of Mayors, Local
Government Recommendations to Increase CSO/SSO Flexibility in Achieving Clean Water Goals
(Oct. 28, 2010) (enclosed). EPA’s approach of working through its Office of Enforcement and
Compliance Assistance to obtain rigid schedules in judicial consent orders—rather than working
through its Office of Water to encourage innovative methods of reducing pollution—is a policy
and practice that imposes tens of billions of dollars of compliance costs, and is among those most
badly in need of reform. The complete absence of CSOs from the Preliminary Plan is
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particularly noteworthy given EPA’s stated focus on green infrastructure and other innovative
approaches to improve water quality that will not only meet Clean Water Act goals but can also
save city residents struggling in these difficult economic times many billions of dollars.

A second prominent omission is the badly needed, and more-than-scientifically justified, review
of the Long Term Enhanced Surface Water Treatment Rule (LT2). As currently codified and
enforced, there is perhaps no better example of an unduly burdensome rule that will cost New
York City billions to implement, with little to no public health benefit. Section 4 below
describes the basis for including this rule in EPA’s final EO 13563 plan in detail; in brief, LT2
would require New York City to spend $1.6 billion or more to cover a 90-acre reservoir to
address pathogens that DEP and the City’s Health Department have shown are not a meaningful
public health risk at that facility. Indeed, the data suggest that EPA’s risk assessment that was
used as a primary basis for the rule overstated the projected risk from the pathogens in question
by several orders of magnitude (there are approximately 100 documented cases of
cryptosporidiosis in New York City every year; EPA’s risk assessment inexplicably claimed that
the LT2 would prevent between 112,000 and 365,000 cases per year.)

The omission of the CSO Policy and the LT2 rule from EPA’s Preliminary Plan are only the
most prominent examples of the ways that the plan falls far short of the meaningful,
comprehensive review intended under to EO 13563. EPA’s Preliminary Plan, even if fully
implemented, includes only very modest reforms that would not provide real, immediate relief;
nor does the plan lay the groundwork for a long-term paradigm shift. This is particularly
troubling because EPA has indicated that the first review period will last until 2016, and the
initial list will not be reevaluated for five more years. (Preliminary Plan, 88 4.6, 5, pp. 41-42.)

EPA was apparently unable to process and address each of the 1,400 comments received prior to
publication of the preliminary plan, including those submitted by the Agency itself (Preliminary
Plan, p. 34). Itis perhaps because of this that the initial list of items for review reflects a number
of internally-generated review items, as 11 of the 31 items are not marked as having been
“suggested in one or more public comments.” As the Agency considers all public comments, we
hope that the final plan will reflect and incorporate the following elements.

1. Provide real mandate reform that is aligned with municipal priorities.

The preliminary list of regulations to be reviewed includes only three topics that even touch upon
the recommendations submitted by New York City." DEP is the largest water utility in the

! These are discussed in Preliminary Plan, § 2.1.11, removing outdated but unspecified NPDES permit requirements
(DEP had suggested the Industrial Pretreatment Program in particular), § 2.1.16, improving cost estimates by
comparing pre-adoption cost estimates to post-adoption action costs (EPA will focus on five unspecified rules; DEP
has strongly urged that actual costs to comply with the CSO Policy should be compared to predicted costs, and
compared to actual benefits), and § 2.2.10, the Lead and Copper Rule (the EPA did not specify the reforms it
expected to consider, but did say that it would hold stakeholder meetings). Other review items that might appear
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country, serving over nine million customers and millions of visitors daily, and its comments
requested review of many of the same items sought by the National Association of Clean Water
Agencies (NACWA) and the Association of Metropolitan Water Agencies (AMWA), who
represent utilities and cities who collectively serve more than 160 million Americans. Yet the
Preliminary Plan includes only two items related to those suggested by NACWA (on its blending
policy and certain elements of water quality standards criteria, and the EPA’s proposed review is
much narrower than sought) and only one item suggested by AMWA (comparing actual costs of
compliance with forecasted costs). Furthermore, the U.S. Conference of Mayors (USCM),
which consists of the mayors of over 1,200 cities with populations of 30,000 or greater, has
raised many of the same issues outside of this docket. (See enclosed white paper on changes
sought in the EPA’s CSO and separated sewered overflow (SSO) policies and enforcement
actions.)

More generally, the Preliminary Plan ignores the broader water quality issues that DEP and other
organizations have raised on multiple occasions in prior submissions and public forums,
including the EPA’s combined sewer overflow controls, financial capability/affordability, green
infrastructure, and nutrients.> EPA’s plan for regulatory reform should be directed towards relief
for the greatest number of Americans; that necessarily requires a review of the water quality
mandates borne by the millions of Americans represented by DEP, NACWA, AMWA, and the
USCM. America’s cities are seeking a rational policy developed through constructive
engagement, but we are being largely ignored. We cannot wait until 2016 for the EPA to address
the regulatory burdens that matter the most to municipalities.

The 31 specific items identified for review in the Preliminary Plan do not address regulatory
mandates that impose significant costs on cities, or include the water quality programs of greatest
concern, including the CSO and SSO policies. Only 12 of the 31 items identify cost savings,
which total only hundreds of millions of dollars—a fraction of the hundreds of billions that will
be spent on infrastructure upgrades in the water sector alone. And of the 31 short- and long-term
items that EPA identified for review, by our count only five (5) arguably concern emission or
discharge limits or other substantive requirements;? the balance of the review items concern

similar do not match DEP’s suggestions. For example, DEP suggested a holistic review of the EPA’s enforcement
policies regarding SSOs, but the EPA’s review of SSOs (§ 2.1.2) is limited to its blending policy. Similarly, while
DEP suggested a holistic review of water quality standards as applied, the EPA’s review (§ 2.2.7) is limited in
scope.

% The City has submitted comments through DEP on numerous EPA proposals over the past 18 months, including
EPA’s proposed “Coming Together for Clean Water” strategy, proposed water quality standards revisions, proposed
rulemaking related to sanitary systems/SSOs, draft FY2011-2015 strategic plan, and proposed regulations for MS4
systems. To date, very little in the submissions is reflected in EPA’s final publications. These submissions are
collected together and available on the City’s website at

www.nyc.gov/html/dep/html/regulatory reform/regulatory reform index.shtml.

® Preliminary Plan, §§ 2.1.1, 2.1.2, 2.2.10, 2.2.13, and 2.2.14.
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internal matters such as developing better policy or cost estimates (6 items),* harmonizing
standards and encouraging technology (7 items),” and reforming reporting, recordkeeping or
improving information exchanges for regulated entities (9 items),® or for states, or the EPA itself
(4 items).”

As the City’s initial comments of March 18, 2011 emphasized, a comprehensive overhaul of
EPA’s approach is needed to allow local governments and utilities to prioritize infrastructure
investments and address our most pressing needs using holistic, multi-media risk assessments
and cost-benefit analyses. New York City and other municipalities have adopted strategic
sustainability plans that integrate environmental and regulatory investments with economic
development. Federal and state regulators can be partners in this process if they modify the
current approach, which adopts rigid compliance deadlines in programs that operate
independently from each other, without reference to overall benefits and costs. EPA has
substantial discretion to adopt just such a flexible approach, as it is doing with regard to farmers’
practices to reduce runoff pollution (Preliminary Plan, § 2.1.5). While this may be an effective
policy to reduce pollution from one of the greatest sources of water pollution given the current
limitations in the Clean Water Act, the EPA’s efforts seem misplaced, as the agricultural sector
is largely exempt from any requirements to reduce water pollution, and thus does not bear a
significant regulatory burden to be addressed in this review effort. Instead, the EPA’s review
should be focused on areas where the regulatory burden is greatest.

2. Take a fresh look at regulatory burdens and reform, rather than simply repackage
existing initiatives.

The EPA has identified 31 items for review, 16 of which are “Early Action” items and 15 of
which are longer term actions. As noted above, 26 of these items—84%—were already under
review or development in one form or another (see Table 1 below). Under existing Executive
Orders, including not only EO 13563 and EO 12866, but also EO 12291, 12044 and 11821, the
Regulatory Flexibility Act, the Unfunded Mandate Reform Act, and other authorities, EPA
should have been considering the costs and benefits of its regulations or policies under
development. Without any effort to closely scrutinize long-standing mandates beyond those that
the Agency has already been working on, this review will not achieve the comprehensive
regulatory reform mandated by EO 13563.

* Preliminary Plan, §§ 2.1.5, 2.1.6, 2.1.8, 2.1.16, 2.2.6, and 2.2.7.

> Preliminary Plan, §§ 2.1.3, 2.1.11, 2.1.12, 2.1.13, 2.1.14, 2.1.15, and 2.2.12

® Preliminary Plan, §§ 2.1.4,2.1.7, 2.1.9,2.2.1,2.2.2,,2.2.3,2.2.5, 2.2.9, and 2.2.11.
" Preliminary Plan, §§ 2.1.10, 2.2.4, 2.2.8, and 2.2.15.
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Table 1: Assessment of Rules Proposed for Review under EPA’s Preliminary Plan

Already Proposed/
under Review Prior

No. | Preliminary Plan Proposal to the EO 13563 Comments
Preliminary Plan?
Lead renovation, repair, and Review of rule additions proposed on May 6,
1 | painting program: new post- Yes 2010, as well as original rule that took effect
work requirements on April 22, 2010.
Sanitary Sewer Overflow and Review would include only wet weather
9 peak flow wet weather vy blending practices, one element of an SSO
. . o es : :
discharges: clarifying policy under development and that was subject
permitting requirements to public comment in Fall 2010.
Vehicle fuel vapor recovery Policy development well underway; EPA has
3 | systems: eliminating Yes been planning to publish a proposed rule in
redundancy summer 2011.
Gasoline and Diesel Will pe part of_Iong-pIanngd m(_)difications to
4 | requlations: reducin Yes gas_ollne and diesel regylatlons in Igte 2011,
gula g hich are already required to consider cost and
reporting and recordkeeping whicn yreg .
benefits under various Executive Orders.
Regulatory certainty for EPA effort with the USDA already under way,
5 | farmers: working with the Yes and is expected to be in place by late 2011.
USDA and states
Modern science and EPA has been drafting a work plan to
6 technology methods in the Yes modernize its toxicology analysis and has
chemical regulation arena: planned stakeholder meetings in 2011.
reducing whole-animal testing
EPA has already implemented electronic
. . reporting under TSCA and has already
Electronic only reporting of . . . i
7 health and safety data Yes Iaunch(_ed_ a p_|Iot for accepting electronic copies
of pesticide information under FIFRA and
FFDCA.
EPA already shares some information about its
National Priorities List rules: NPL process, and the Preliminary Plan
8 ) . Yes . . “ C -
improving transparency characterizes this item as “redoubling” its
existing efforts.
Quick changes to some TSCA EPA has been developing a proposal to change
9 | reporting requirements: Yes minor reporting requirements, with a proposal

reducing burden

scheduled for late 2011.
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Already Proposed/
under Review Prior

No. | Preliminary Plan Proposal to the EO 13563 Comments
Preliminary Plan?
Integrated pesticide FIFRA requires review of pesticide
registration reviews: reducing registrations every 15 years, and will bundle
10 . . Yes
burden and improving classes together to ease a burden that falls
efficiencies largely on EPA.
Coor'dlnated NPDES permit This appears to be a new initiative, but may be
11 | requirements and removing No o . . .
. limited to notice and reporting requirements.
outdated requirements
EPA has already been working with DOT,
FTC, and CARB on various labeling
Vehicle regulations: . requirements and fuel-economy standards;
12 - . Partially i .
harmonizing requirements other efforts to harmonize arose from public
comments, but the scope of the effort seems to
have been broadened.
Multiple Air Pollutants: A court-imposed deadline for re-issuance of
o I rules for the pulp and paper mill industry
coordinating emission . .
13 . ) . Partially requires a proposed rule by summer 2011, but
reduction regulations and using . .
. . . the EPA intends to explore additional ways to
innovative technologies -
reduce emissions.
New Source Rerformance The Clean Air Act requires EPA to review and
Standards reviews and . i )
L . S . update NSPS reviews every eight years; a
14 | revisions: setting priorities to Partially . ; .
more strategic approach will be announced in
ensure updates to outdated
: summer 2011.
technologies
. ) Arguably the EPA has always been obliged to
Innovative technology: . - S
. assess innovative technology; while the scope
seeking to spur new markets i X g
15 e . Unclear of this effort is unclear, it appears to focus on
and utilize technological . o
. : cooperative programs rather than on reviewing
innovations e
existing regulatory burdens.
The EPA will complete a review of pre-
proposal cost estimates and post-adoption
The costs of regulations: actual costs for five unspecified rules by fall
16 |. . . Unclear e . ) .
Improving cost estimates 2011; this effort is focused on improving
EPA’s cost estimation methods rather than on
revising regulatory requirements.
17 | E-Manifest Yes EPA has_been working on the E-Manifest
system since 2004.
Electronic hazardous waste It does not appear that the EPA was already
18 No considering the use of electronic ID forms to

side ID form

reduce printing and mailing costs.
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Already Proposed/
under Review Prior

No. | Preliminary Plan Proposal to the EO 13563 Comments
Preliminary Plan?
Consumer confidence reports It does not appear that the EPA was already
19 | for primary drinking water No considering streamlining drinking water
regulations reports.
In 2006, over 21 states asked to reduce the
reporting frequency of the Integrated Report
20 Reporting requirements under Yes and the EPA committed to “pursue a series of
Section 303(d) of the CWA alternatives to respond to the underlying
concerns of collecting and reporting the
information on a biennial schedule.”
Since 2006, EPA has been reviewing the
21 Export notification for Partially Reporting Requirements of the Export
chemicals and pesticides Notification Rule; some aspects of the planned
review, however, may be new.
EPA is already required to conduct program
evaluations and periodic review in accordance
22 | Water Quality trading Partially with the final Water Quality Trading Policy
published in 2003, but some aspects of the
planned review may be new.
. Since 2010, EPA has been accepting
23 \éVater Q_uallty Standard Yes comments on the WQS regulations and plans
egulations . .
to publish a new rule in summer 2011.
EPA has already streamlined the information
that it requires of states, and has in place a
State Implementation Plan state-EPA working group on the issues; while
24 Yes -
process some additional changes may result from the
review, the timeframe is to be determined at a
later date.
As EPA stated in the Proposed Plan, the Clean
o5 CAA Title V Permit Yes Air Act Advisory Committee developed ideas
Requirements for review in 2006 which EPA intends to
reconsider at a date to be determined later.
National primary drinking The Preliminary Plan commits to consider
26 | water regulations for lead and Yes . A X
copper topics identified in a 2004 review.
97 Adjusting threshold planning Yes EPA already had this program underway and

quantities for solids in solution

recently closed the comment period.
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— under Review Prior
No. | Preliminary Plan Proposal to the EO 13563 Comments
Preliminary Plan?
EPA has been reviewing the pesticide
regulations in collaboration with the
Certification of pesticide Qertification & _Training Asses§ment Group
28 . Yes since 1997 and issued a report in 2005
applicators o ;
committing to near term actions and a long
term strategy including some of those
suggested in the Plan.
EPA has already initiated a rulemaking to
29 | PCB reforms Partially update TSCA, but it appears that the EPA’s
effort will include additional reforms.
This review is implementing measures
. included as part of the March 2010 Drinking
30 | SDWA contaminants Yes Water Strategy and a February 2011 regulatory
proposal.
This initiative will combine reviews of
. . regulations already required by the Regulatory
31 | Section 610 Reviews Yes Flexibility Act with regulatory review initiated
by EO 13563.
3. Look at all regulatory burdens, not just published regulations adopted through

notice and comment rulemaking.

The City’s initial comments urged EPA to undertake a comprehensive review of all
administrative actions, as the text and intent of EOs 13563 and 12866 is to reduce the overall
regulatory burdens that create significant costs. Accordingly, EPA’s review should extend to
final regulations, baseline studies, preliminary determinations, guidance, policy statements,
enforcement policy, and enforcement actions. In this respect, the City is encouraged by the
EPA’s Preliminary Plan; of the 31 items for review, 13 are formal regulations, while 18 are other
types of administrative actions. But the items actually reviewed must address real costs and

regulatory burdens.

As we noted at the outset, one of the City’s greatest concerns, shared by municipalities across the
country, is CSO Policy; specifically, EPA’s approach of working through its Office of
Enforcement and Compliance Assistance and the Department of Justice (DOJ) to obtain rigid
schedules in judicial consent orders, rather than working through its Office of Water to
encourage innovative methods of reducing pollution. This concern has been raised repeatedly
over the last few years (see the attached letter from the U.S. Conference of Mayors). Yet the
Preliminary Plan does not mention any aspect of the CSO Policy, which is costing

10



City of New York

Comments on Dkt. No. EPA-HQ-OA-2011-0156
March 18, 2011

Page 11

municipalities—many of whom are older cities in the Northeast and Midwest that are contending
with declining populations and manufacturing bases—tens of billions of dollars in compliance
costs that must be incurred on a schedule mandated by EPA/DOJ, without consideration of
balancing priorities.

This is a glaring omission. Had the CSO Policy been adopted as a regulation, EPA would have
been required to balance the tens of billions of dollars in capital and operating costs for
compliance against the value of public health and environmental benefits, but it has never done
so. The EPA has estimated that only 5,576 people per year or fewer suffer gastrointestinal
illness as a result of CSOs or SSOs,® an estimate that stands in stark contrast to those affected by
air regulations, which typically estimate a positive impact of thousands of lives saved, and tens
of thousands of hospital visits avoided every year. The CSO Policy has incurred many tens of
billions in compliance costs without any estimate of benefits that would approach that of air
regulations.

The absence of review of the CSO Policy is compounded by the omission of the EPA’s
“affordability” policy from the Preliminary Plan. That policy— also adopted outside of the
regulatory process and requiring some assessment and disclosure of costs and benefits—is being
used by the EPA/DQJ as a floor for negotiation, forcing cities to spend an arbitrary amount set at
around 2% of median household income, without reference to city-specific shelter costs,
impoverished sub-populations, or competing priorities. EPA should not be involved in setting
municipal budgets. Similarly, the Agency’s recent enforcement actions concerning its “capacity,
management, operations and maintenance” policy for separately sewered systems has not been
adopted as a regulation and has not been scrutinized for the relative level of benefits for the high
costs of compliance. These items, identified as priorities for review by New York City and many
others should be included in EPA’s final list for regulatory review. We cannot continue the
present course until the next review period starts in 2016.

4. Eliminate costly requirements that are not based on sound science and accurate risk
assessments.

One of the rules with the greatest imbalance between significant costs and insignificant benefits
is the Long Term Enhanced Surface Water Treatment Rule (LT2). As a result of LT2, New York
City, for example, may have to spend $1.6 billion to cover the 90-acre, 900-million gallon
Hillview reservoir used to balance flows and maintain citywide water pressure. The City has
already nearly completed construction of a $1.6 billion ultraviolet treatment facility
approximately 10 miles north of the reservoir that will be the largest of its kind in the world, and
cost up to $34 million per year to operate. Yet the rule, which will affect many water utilities and
cost billions to implement, was not on the EPA’s review list, while relatively minor items
relating to changes in notices and information sharing have been included.

8 EPA, Report to Congress on the Impacts and Control of CSOs and SSOs (2004), p. 6-10.
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The purpose of the LT2 rule is to reduce illness linked with the contaminant Cryptosporidium
and other disease-causing microorganisms in drinking water. However, as noted in New York
City’s initial comments to the proposed rule,® LT2 substantially overestimates the risk of illness
due to Cryptosporidium in drinking water and underestimates the cost of implementation. The
number of cases of cryptosporidiosis averted in New York City was estimated by EPA to range
from 112,000 to 365,000 each year. In contrast, the number of cases of confirmed
cryptosporidiosis in NYC is approximately 100 cases a year. Moreover, as noted by the City’s
Department of Health and Mental Hygiene (DOHMH), even prior to implementing LT2, the
number of reported cases has been decreasing in New York City. Overall, DOHMH concluded
that “it is unlikely that drinking water represents a major or predominant risk of exposure for
cryptosporidiosis in New York City.”*® While cases of illness due to cryptosporidiosis go
unreported, at a minimum the disparity in the estimates between EPA’s risk assessment and the
cases of cryptosporidiosis actually reported in New York City suggest that the benefits of LT2
implementation are at best highly uncertain, and are likely to be insignificant.

After public comment and during adoption of the rule, EPA eliminated a key provision from the
final draft that would have allowed for consideration of a less costly alternative to covering open
finished water reservoirs: allowance for the development of a risk management plan in lieu of
covering or treatment. EPA seems to have based this decision principally on one study in which
the concentrations of Cryptosporidium and Giardia entering and leaving several open finished
water reservoirs in New Jersey were measured. The City believes the decision to remove this
option was not based on sound science or robust data, nor were the reservoirs studied
representative of all reservoirs in the United States. DEP conducted its own 18-month study to
demonstrate that New York City’s uncovered Hillview Reservoir is not a source of either
Cryptosporidium or Giardia.**

Given these uncertainties, the City has repeatedly requested that EPA exercise the discretion
afforded by the variance provision of the Safe Drinking Water Act to consider waivers based on
alternative proposals, such as risk management plans, that would achieve the same public health
benefits. EPA has repeatedly refused to do so for years; one stated ground for refusal is the
Agency’s view that the rule, as adopted, does not afford it the discretion to use the SDWA’s
variance provisions. Now, presented with an express opportunity—at the direction of the
President—to reconsider and amend the rule to expressly allow a more flexible approach where
the science and circumstances demonstrate that an uncovered finished water storage facility does
not pose a public health risk, EPA has not proposed doing so. EPA should be encouraging
facility-specific risk mitigation plans to identify and address specific risks, rather than imposing
a one-size-fits-all solution that will cost billions for New York City to implement. Such an
approach would encourage investments that achieve cost-effective, tangible public health

° DEP, “DEP Comments on Proposed Rule-Docket OW-2002-0039” (Jan. 9, 2004).
9 DOHMH, Public Health Review for the Hillview Reservoir (Sept. 2010).
1 DEP Hillview inflow/outflow study.
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benefits without unduly burdening water suppliers and taxpayers—exactly the outcomes that EO
13563 seeks to achieve.

5. Integrate regulatory review with strategic planning.

The EPA should integrate this regulatory review effort with its core strategic documents such as
its clean water strategy. Otherwise, programs will persist in “silos” with little coordination and
thus little consideration of overall public health and environmental risks, overall benefits and
costs, and the cumulative regulatory burden on regulated entities and regulatory authorities.
Both Executive Order 12866 and 13563 affirm that federal agencies are to seek the “least burden
on society ... [after considering] the costs of cumulative regulations.” A cross-media and
cumulative effects assessment will help to ensure that EPA achieves this fundamental goal, and
to better articulate its mission and the need for compliance costs to New Yorkers, and people
across the country.

New York and other cities and organizations provided detailed suggestions in response to EPA’s
request for ideas to integrate regulatory review into the culture of the Agency, a key reform of
EO 13563. The Preliminary Plan does not summarize or respond to those suggestions and
contains only a general intent to undertake an integrated approach (Preliminary Plan, § 1.1.4).
The final plan should translate these intentions into actionable items.

6. Apply the Principles in Executive Orders 12866 and 13563 to Rules and Initiatives
under Development or Underway.

Finally, EPA should apply its obligation to undertake rigorous cost-benefit analysis to existing
initiatives and policies, as well as to rules that are under development. This should include
putting various unpromulgated policies and guidance through the public notice and comment
rulemaking process. Some of the initiatives of greatest interest to cities and utilities include:

CSO enforcement actions

CSO policy

SSO enforcement actions

CMOM policy

Affordability guidance

MS4 Rule proposal

Guidance for MS4 permit writers
Water Quality Standards regulations
BEACH Act rulemaking

Nutrient standards and enforcement
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Encourage Innovation.

With the shortfalls in the Clean Water and Safe Water Revolving funds, and in the absence of an
infrastructure bank, local governments that provide critical transportation, safety, water, and
sewage services to the American people need to conserve capital resources and spend money
wisely on infrastructure construction and repair. The public needs better and more flexible
regulations that allow for risk balancing between future compliance needs and future and current
infrastructure needs. To that end, EPA should look for ways to encourage innovation that, while
protective of public health, allows local governments to plan for and prioritize how scare capital
dollars should be spent for capital projects based on their knowledge of the needs of their
communities. Some suggestions include:

Provide increased flexibility in meeting compliance requirements for systems that
adopt a risk-based total quality management approach to compliance. Municipalities
would have to evaluate and rank the various compliance and infrastructure risk issues,
based on local circumstances, but might be granted a more flexible compliance
schedule or reduced compliance requirements to address the highest priority risk issues
first. The plan would have to be transparent and subject to regulatory review and
would provide long-range risk reduction. The municipality would have to implement
the plan, check that it is performing as planned, recommend improvements, and re-
assess its effectiveness at routine intevals (e.g. every five years).

EPA should review and consider implementation of past innovations. For example,
from 1995 to 2002, EPA undertook a national pilot program called Project XL. The
program was an effort to help businesses, state and local governments, and federal
facilities work with EPA to develop and test innovative approaches to achieve better
and more cost-effective environmental and public health protection. EPA should
consider implementing a similar program geared to the water and wastewater sector.

14
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March 18, 2011

Thank you for the opportunity to provide these comments which we hope will inform EPA’s
formation of a final plan pursuant to EO 13563. We look forward to working with you on this
process as it moves forward and can be available to meet at any time on this or any other issue.

Sincerely,
Caswell F. Holloway Stephen Goldsmith
Commissioner, NYC DEP Deputy Mayor for Operations

Encl.: U.S. Conference of Mayors, Local Government Recommendations to Increase CSO/SSO
Flexibility in Achieving Clean Water Goals (Oct. 28, 2010)

C: Robert Perciasepe, Deputy Administrator, EPA
Judith Enck, Regional Administrator, EPA Region 2
Cass Sunstein, Administrator, OIRA
New York City Congressional Delegation
Ken Kirk, Executive Director, NACWA
Diane VanDe Hei, Executive Director, AMWA
Thomas Cochran, President and CEO, USCM
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Local Government Recommendations to Increase CSO/SSO
Flexibility in Achieving Clean Water Goals

The United States Conference of Mayors (USCM), on behalf of its Members - the
Principal Cities of the Nation, appreciate the opportunity afforded to it by the United
States Environmental Protection Agency (EPA) and Department of Justice (DOJ) to
further a dialogue addressing EPA’s policies for control of combined sewer overflows
(CSO0s) and sanitary sewer overflows (SSOs) to achieve the goals of the Clean Water Act
(CWA).

The Nation’s Cities, we believe, define the frontier of environmental steward leadership
by virtue of investing over $100 billion annually in water and wastewater services and
infrastructure to support public health, environmental protection and economic
development, all of which are necessary to create and maintain sustainable communities
of all sizes. In addition to major financial investments, cities have established an
elaborate system of local laws and policies, efficient administrative procedures, and they
diligently participate in a complex system of checks and balances with state and federal
regulators to monitor, report and achieve compliance with federal and state water laws.
These “activities” demonstrate effective leadership and commitment to achieving the
goals of the CWA. And, as leaders responsible for balancing health, environment and
economic goals we are compelled to express our growing consensus that the aggressive
and inflexible way EPA and DQOJ are pursuing sewer overflow controls is becoming no
longer generally acceptable and needs to be reformed.

At the same time, mayors fully understand that EPA and DOJ have the legal authority to
continue CSO and SSO enforcement. However, we question the wisdom of the current
pattern of enforcement, and the serious way in which it undermines local government
confidence in the federal bureaucracy and the ability of local government to garner public
support for the goals of the CWA. In fact, federal agencies are sometimes
counterproductive and negate progress made by local government when they force local
governments to renegotiate consent decrees even after consensus has been reached with
an authorized state; and by attempting to impose penalties on local government. These
actions increase the public resources spent on lawyers and consultants and decrease the
public resources available for environmental improvements. Historically, the federal
government used to work as “partners” with local government in order to develop cost-
effective solutions for those communities. We would like to see a return to that model.
We have consulted with many cities to identify what changes to the current CSO and
SSO enforcement patterns should, in our opinion, be addressed. Some of these points are
summarily mentioned here, and are elaborated on in the rest of this document.

The root problem is that for many cities the cost of Long-term control plans to comply
with the CWA is at the limit of affordability, but the calculation of affordability is
insensitive to many other demands on local government resources. A growing
information base shared by cities indicates that the costs are unnecessarily high because
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the EPA and DOJ are forcing prescriptive control plans. The CSO and SSO consent
negotiation process is problematic because:

= |t rarely encourages, or allows credit toward achievement for,
incorporation of Green Infrastructure which provides additional
environmental benefits over traditional gray infrastructure;

= It rarely allows for consideration of cost-effective solutions, opting
instead for forcing cities to spend to the limit of affordability and adopt
federally prescribed control design plans; and,

= |t fails to allow for careful consideration of carbon footprint reduction
and Long-term control plan trade-offs between gray and green
infrastructure.

The general consensus among the mayors of the nation’s principal cities is that EPA and
DOJ are simply attempting to maximize the amount expended by cities on sewer
overflow controls while rejecting local government requests to consider the cost,
administrative burden and condensed timeframes that cities are required to deal with.
Essentially, the federal agencies are impeding the efforts of local elected officials to
balance health, environmental and economic goals. Further, mayors are focused on a
“Triple Bottom Line” valuation of benefits (including life cycle, community aesthetics,
and greenhouse gas reduction) when comparing gray versus green infrastructure. All of
these concerns argue strongly in favor of EPA and DOJ to provide cities with as much
flexibility as possible (schedule and level of control for sewer overflows) to allow cities
to promote the use of Green Infrastructure for watershed management and urban
revitalization. In seeking flexibility, local governments are not asking EPA and DOJ to
relax regulations. Rather, local governments are asking EPA and DOJ to take into
consideration the broad ranges of costs and benefits of a range of potential management
solutions, look at water quality as one of a suite of environmental benefits, take the
timing of implementation into consideration, and embrace adaptive management
principles.

Mayors Request Consideration of the Following Sewer Overflow Control Policy
Options

As a result of some preliminary discussions with EPA and DOJ officials, and a lengthy
review with city officials of sewer overflow control policy implementation at the local
level, it is clear that the current CSO Control Policy and the CWA contain ample
flexibility that can be exercised by EPA and DOJ in enforcement actions. The Conference
of Mayors is requesting that EPA and DOJ issue a Joint Memorandum to clarify the
exercise of existing flexibility in the CWA, EPA regulations, and the Control Policy to
the EPA Regions and DOJ attorneys and enforcement officials when engaging local
entities concerning adoption of control strategies. In particular, we request both Agencies
to issue clarification memoranda to address the following four areas of concern.
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Financial Capability of Cities

In place of the current enforcement model of requiring cities to impose costs of two
percent or more of median household income on their citizens for sewer overflow
controls, direct the EPA Regions and DOJ attorneys to broaden consideration of:
diminishing environmental benefits, the availability of more cost-effective controls, other
financial demands on the community, and other fiscal constraints on households in the
community.

Benefits

Do not force communities to spend as much as the community can afford to control
sewer overflows, where spending more will not produce water quality or public health
and environmental benefits or where less expensive alternative measures will provide
equivalent or greater benefits while saving ratepayer/taxpayer money. The agreed upon
level of control should be based on an evaluation of incremental costs and benefits that
will ultimately help achieve compliance with water quality standards in the most cost-
efficient manner.

Green Infrastructure

EPA should, consistent with achieving compliance with water quality standards, allow
the maximum credit possible toward compliance through a combination of Green
Infrastructure and gray infrastructure solutions, recognizing that successful
implementation of green infrastructure to reduce stormwater runoff and its contribution to
sewer overflows will require careful consideration, significant capital resources, and
long-term implementation schedules. EPA should provide cities with as much flexibility
as possible (schedule and level of control for sewer overflows) to allow cities to promote
the use of green infrastructure for watershed management and urban revitalization.

Carbon Footprint Considerations

EPA should support a community’s desire to balance the trade-offs between energy
intensive approaches and non-energy intensive approaches to managing sewer overflows,
including their carbon footprint, their ability to adapt to climate change, and other non-
water environmental impacts, in the community’s assessment of sewer overflow control
options and the community’s determination of which option should be implemented.

This document represents the collaborative effort of the USCM staff, the staff of over a
dozen cities actively engaged in developing/implementing sewer overflow control
strategies, and expert consultants and attorneys who represent cities on these matters. It
provides a summary of the collective experience of many people involved with
developing Long-term control plans to achieve compliance with water quality standards
at the local level.

The document is arranged with this introductory section that summarizes the policy
options mayors would like to discuss with EPA and DOJ; followed by a separate section
devoted to each of the four areas of concern. Each area of concern section is further
arranged in the following order: a statement of request from the mayors; suggestions on
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how EPA and DOJ can implement the request within the current framework of the CSO
Control Policy and the CWA; a discussion of the legal basis for the request including a
description of how it conforms to existing law and policy; and, some examples of consent
negotiations and what lessons they provide concerning flexibility.
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FINANCIAL CAPABILITY CONSIDERATIONS RELATING TO SEWER
OVERFLOW CONTROLS

l. Mayors’ Request:

In place of the current enforcement model of requiring cities to impose costs of two
percent or more of median household income on their citizens for sewer overflow
controls, direct the EPA Regions and DOJ attorneys to broaden consideration of:
diminishing environmental benefits, the availability of more cost-effective controls, other
financial demands on the community, and other fiscal constraints on households in the
community.

I1. How EPA and DOJ Can Implement This Request:

Issue a Joint Memorandum to EPA Regions and DOJ attorneys directing them to:

0 Work with communities to identify and implement cost-effective controls
while conserving public dollars.

0 Approach cities as partners who share a common goal, rather than as
adversaries.

o Conserve public dollars by providing communities with longer time
periods to achieve the selected level of control, without establishing
arbitrary limits (such as 10, 15 and 20 years).

o Employ the existing flexibility in the Financial Capability guidance to be
cognizant of the specific economic circumstances of each city, and by:
= Taking into consideration that the affordability of controls is based
on more than a percentage of the median household income of a
service area, and includes factors such as the cost of housing and
other utilities (shelter costs), employment trends, and the state of
the overall economy,
= Taking into consideration that the median household income of an
area may not reflect the utility’s customer base, and
= Taking into consideration that affordability concerns go beyond
residential customers and affect all customer classes.

o0 Stop requiring communities to spend public dollars “to the limits of
affordability” where the benefits do not match the costs.*

! The need to focus on incremental costs and benefits is discussed in a separate section, but is relevant to
the financial capability discussion as well.
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1. Legal and Policy Bases For This Request

A. These proposed policy clarifications are not precluded by the Clean
Water Act or its implementing regulations.

Point sources must meet technology-based and water quality-based effluent limitations.
For CSOs this means compliance with the nine minimum controls established in the CSO
Policy as the minimum best available technology economically achievable and best
conventional technology (BAT and BCT), based on best professional judgment. CSOs
are not subject to secondary treatment requirements. Thus, the focus of CSO controls is
on achieving water quality standards.

Water quality standards are established by states and are set at levels necessary to protect
designated uses. In general, discharges must not cause or have a reasonable potential to
cause or contribute to the violation of a water quality standard. If that goal cannot be
achieved immediately, a permit may include a compliance schedule (available for water
quality standards established or revised after 1977) or, for CSOs, a Long-term control
plan. A compliance schedule or Long-term control plan also may be included in a
consent decree.

If, based on a use attainability analysis, meeting water quality standards is not achievable,
the unachievable standards may be modified. One basis for changing water quality
standards is a showing that compliance with the standard would result in “substantial and
widespread economic and social impact.”

The Clean Water Act and its implementing regulations do not establish specific time
frames for compliance schedules and Long-term control plans. Thus, federal law does
not preclude the use of longer time-frames to increase the affordability of sewer overflow
controls. The law and regulations also do not limit how EPA evaluates affordability; nor
do they require that dischargers spend to the limit of affordability to control CSOs.

As for SSOs, EPA has generally addressed these discharges in an enforcement context,
through requirements in orders and decrees to reduce/eliminate SSOs and to develop and
implement “capacity, management, operation and maintenance” (CMOM) plans. EPA is
currently considering whether to adopt regulations that would provide specific
requirements for monitoring, reporting, recordkeeping and planning as to SSOs. (See 75
Fed. Reg. 30395 (June 1, 2010)). SSO requirements that have been imposed to date have
varied among different communities, with different time schedules for
reducing/eliminating the SSOs and different planning and other requirements. Nothing in
the CWA or the NPDES regulations specifies how EPA should consider financial
capability issues in determining what requirements and schedules should apply to the
control of SSOs.

% In fact, EPA has significant flexibility with regard to SSO controls given that EPA’s regulations give the
Agency the authority to develop limits and technology-based controls in the context of an individual
permit. 40 C.F.R. 122.45.
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B. These proposals are supported by the CSO Policy.

In 1994, EPA adopted the Combined Sewer Overflow (CSO) Control Policy.® In 2000,
Congress codified that policy in section 402(q) (1) of the CWA as follows:

Each permit, order, or decree issued pursuant to this Act
after the date of enactment of this subsection for a
discharge from a municipal combined sewer and sanitary
sewer shall conform to the Combined Sewer Overflow
Control Policy signed by the Administrator on April 11,
1994 (in this subsection referred to as the ‘CSO Control
Policy ).

Thus, for the purpose of developing CSO permits, orders, and decrees, the CSO Policy
has the force of law.

The overall goal of the CSO Policy is cost-effective control of CSOs that meets the
objectives of the CWA.* Under the policy, cost-effectiveness is intended to play a
significant role in determining the level of control (recognizing water quality standards
must be met®) and financial capability is intended to play a significant role in determining
the time frame within which that level of control must be achieved. Two of the four key
principles enunciated in the CSO Policy focus on cost-effectiveness and financial
considerations:

The key principles are:

**k*k

2. Providing sufficient flexibility to municipalities,
especially disadvantaged communities, to consider the site-
specific nature of CSOs and to determine the most cost-
effective means of reducing pollutants and meeting CWA
objectives and requirements;

3. Allowing a phased approach to implementation of CSO
controls considering a community’s financial capability; ®

**k*k

¥ 50 Fed. Reg. 18688 (Apr. 19, 1994).

459 Fed. Reg. at 18689.

® If meeting water quality standards would cause substantial and widespread economic and social impact,
the CSO Policy recognizes the availability of a change in standards, following a use attainability analysis.
59 Fed. Reg. at 18694.

® 59 Fed. Reg. at 18689.
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To help identify the appropriate length of time for implementation of CSO controls, the
CSO Policy allows implementation to be phased “based on the relative importance of
adverse impacts upon water quality standards and designated uses, priority projects
identified in the long-term plan [such as projects to control overflows to sensitive areas],
and on a permittee’s financial capability.”’ To determine financial capability, the policy
lists (1) median household income (MHI), (2) total control costs per household as a
percent of MHI, (3) property tax as a percent of property values, (4) property tax
collection rate, (5) unemployment, and (6) bond rating, as examples of factors to be
considered.® Other financial considerations include grant and loan availability, previous
and current user fees and rate structures, and other funding mechanisms and financing
sources.” The CSO Policy is not prescriptive and does not mandate how these factors are
to be considered and weighed.

The CSO Policy requires cost-effective controls and does not establish arbitrary limits on
time frames to achieve the controls or arbitrary expectations regarding the percentage of
median household income that should be spent on controls.

While EPA has not issued a policy for SSOs, the concepts in the CSO Policy regarding
cost-effective controls and flexible time frames should apply equally in the SSO context.

C. These proposals are consistent with EPA guidance documents.

As noted above, the CSO Policy identifies a number of factors that may be considered
when evaluating a permittee’s financial capability to implement a CSO control plan over
a specific period of time. In the Policy, these factors are examples of factors that may be
considered. In a 1997 guidance titled: “Combined Sewer Overflows — Guidance for
Financial Capability Assessment and Schedule Development,” EPA 832-B-97-004
(hereinafter Financial Capability Guidance), EPA sets forth methodologies for evaluating
these factors.’® The guidance is not a tool for selecting a particular CSO control. It is
intended to be a planning tool for determining the length of time over which the selected
CSO controls may be implemented. Finally, the guidance is intended to be implemented
in a flexible way:

It must be emphasized that the financial indicators found in this guidance might
not present the most complete picture of a permittee’s financial capability to fund
the CSO controls. However, the financial indicators do provide a common basis

759 Fed. Reg. at 18694.

8 1d.

’1d.

19 The CSO Financial Capability Guidance is based on the 1995 “Interim Economic Guidance for Water
Quality Standards,” EPA-823-B-95-002 (1995). See Financial Capability Guidance, at 9 (“The process to
identify ‘substantial” impacts is similar to the process used in this guidance to analyze financial capability
and its implications for scheduling CSO controls.”).
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for financial burden discussions between the permittee and EPA and state NPDES
authorities.

Since flexibility is an important aspect of the CSO Policy, permittees are
encouraged to submit any additional documentation that would create a more
accurate and complete picture of their financial capability.*

As set forth in the CSO Policy, the implementation schedule for Long-term controls is
based on a consideration of sensitive areas, use impairment, grant and loan availability,
and sewer rates, as well as financial capability. The Financial Capability Guidance
contemplates that the schedule “would be negotiated between the permittee, EPA, and
state NPDES authorities.”*?

Although schedules are to be negotiated, the guidance establishes general “scheduling
boundaries.” If the cost of CSO controls is considered a low burden, the guidance states
that the implementation schedule should be based on the normal engineering and
construction schedule. If the burden is considered medium, an implementation schedule
up to 10 years is considered appropriate. Finally, “[i]n unusually “High Burden”
situations, an implementation schedule up to 20 years may be negotiated with state
NPDES and EPA authorities.”*® The guidance expressly states that these boundaries are
not binding:

The general implementation schedule time boundaries provide a basis for
developing consistent and reasonably uniform implementation schedules across
the nation in situations where permittee’s CSO controls impose similar financial
burdens. The time boundaries are not intended to replace the negotiations and
deliberations necessary to balance all of the environmental and financial
considerations that influence the site specific nature of the controls and
implementation schedules.**

Thus, the Financial Capability Guidance should be used merely as a starting point when
discussing implementation schedules. Nothing in the guidance precludes EPA from
taking a broader perspective when reviewing a community’s financial capability.
Specifically, when reviewing the affordability of a particular implementation schedule,
nothing in the guidance precludes EPA from considering all household expenditures for
shelter; the cumulative impacts of multiple Clean Water Act requirements (CSO, SSO,
stormwater, nutrients, etc.); operation and maintenance costs; costs for annual renewal
and replacement of capital assets; system upgrades to ensure continued compliance with
regulatory requirements; limitations on the ability of permittees to obtain financing; other
non-water related facility capital, operations and maintenance needs in the community,
and impacts on sub-populations within a community.

! Financial Capability Guidance, at 7.

12 Financial Capability Guidance, at 43.

3 1d. at 46.

Y 1d.; see also id., at p. 51 for a similar statement.
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For public sector permittees, EPA’s 1995 Interim Economic Guidance for Water Quality
Standards Workbook (EPA-823-B95-002) (hereinafter WQS Economic Guidance), is
very similar to the CSO Financial Capability Guidance discussed above, even though the
purpose of this guidance is to determine when controls more stringent than technology-
based control “would result in substantial and widespread economic and social impact” as
that term is used in 40 CRF 131.10(g). This guidance also does not prevent EPA from
examining broad economic impacts. In fact, the guidance suggests that EPA may look at
factors such as impacts on low income households, the presence of a failing local
industry, and other projects a community would have to forego to meet water quality
standards. These factors provide a more comprehensive picture of the financial capability
of a community, and are not limited to the “silo” view of the CSO/SSO needs.

Under guidelines issued by the EPA Office of Enforcement and Compliance Assistance,
EPA also uses the CSO Financial Capability Guidance to develop SSO compliance
schedules.” EPA’s draft December 2005 policy on peak wet weather flows from SSOs
also recommends use of the CSO Financial Capability Guidance.

EPA’s financial guidance does not prevent EPA from looking at any factor that impacts
the affordability of a sewer overflow control measure. Moreover, EPA’s financial
guidance is not intended to be used to select the level of control.*®

V. Examples

Emerging information from numerous enforcement actions demonstrate that EPA and
DOJ employees are misreading the Financial Capability Guidance, and frequently
applying an arbitrary median household income (MHI) percentage as the sole criterion
for selecting sewer overflow controls. As local elected officials it is our responsibility to
point out that MHI is only one of many factors that should be considered in achieving the
CSO Policy’s goal of “cost-effective CSO controls that ultimately meet appropriate
health and environmental objectives and requirements.”*’ These EPA/DOJ actions have
focused too narrowly on determining how high utility bills can go to pay for wastewater
services and to service the debt incurred to install control measures, rather than seeking
the most cost-effective solution to an environmental problem. For example:

e EPA has been unwilling to recognize that a focus on property taxes and debt
backed by property taxes under the Financial Capability Guidance may not be
appropriate in communities that use user fees to fund capital projects.

1> Guidelines for Federal Enforcement in CSO/SSO cases.

18 However, a similar economic analysis is used to justify a change in water quality standards in the context
of a use attainability analysis.

759 Fed. Reg. at 18689.

10
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e By rigidly following the Financial Capability Guidance focus on a snapshot MHI,
EPA has been unwilling to consider the disproportionate burdens placed on low
income households by higher sewer and water costs or the trends in income levels
in a community, which can dramatically affect the ability of a community to pay
for future capital projects and services.

e EPA has not considered the impact of debt on a community’s ability to continue
providing basic wastewater services. For example, one city’s wastewater
treatment system is currently $3.2 billion in debt and spends 43% of its annual
budget on debt service. Another community will have to reduce operation and
maintenance expenditures to meet consent decree commitments.

e By following the bond financing assumptions in the Financial Capability
Guidance, EPA is employing outdated methods for evaluating financing costs.

e EPA erroneously assumes that utilities with a significant number of industrial
customers can simply pass on all Long-term control plan costs based on flow,
particularly when industrial flows are decreasing due to the economic downturn.

e In most cases, EPA treats 20 years as the maximum length of time that may be
allowed for implementation of a Long-term control plan, notwithstanding the
financial impacts.

e EPA frequently fails to recognize the relationship between financial capability
and diminishing environmental returns.

EPA and DOJ are not always inflexible. For example:

e In 1996, EPA Region 1 approved a bypass application submitted by the City of
Bangor, Maine, with the statement that:  “Economic infeasibility was
demonstrated by showing that the cost and resulting economic burden place on
the community would not result in appreciable improvement in effluent quality
from the facility.”

e EPA recently agreed to give Kansas City 25 years to implement their Long-term
control plan.

Adoption of clear, consistent EPA/DOJ directives, based on the above recommendations,
will promote use of more constructive approaches, and create an environment of
partnership between all levels of government to advance the goals of the Clean Water
Act.

11
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FOCUS ON ENVIRONMENTAL BENEFITS WHEN SELECTING AND
IMPLEMENTING SEWER OVERFLOW CONTROLS

l. Mayors’ Request:

Do not force communities to spend as much as the community can afford to control
sewer overflows, where spending more will not produce water quality or public health
and environmental benefits or where less expensive alternative measures will provide
equivalent or greater benefits while saving ratepayer/taxpayer money. The agreed upon
level of control should be based on an evaluation of incremental costs and benefits, that
will achieve compliance with water quality standards in the most cost-efficient manner.

I1. How EPA and DOJ Can Implement This Request:

Issue a Joint Memorandum to EPA Regions and DOJ attorneys directing them to:

0 Maximize existing flexibility and allow communities to control sewer
overflows based on either the presumptive approach in the CSO policy or on
an approach that demonstrates that water quality standards will be met
(including revised standards if justified by a use attainability analysis).

o Work with communities to identify sensitive areas that should receive greater
or more rapid control measures. For example, if a municipal ordinance
forbids swimming, an area should not be considered a primary contact
recreation area.

o Encourage performance criteria based on actual improvements in water
quality and protection of public health or the environment. Performance
criteria should not be based on reducing overflows to an arbitrary number of
overflows if significant water quality or public health and environmental
improvements will not ensue.

o Deem overflow performance criteria that have been established in a TMDL
allocation to be sufficient, to meet water quality standards.

o0 Encourage communities to make decisions about the appropriate level of
control based on an incremental cost/benefit analysis (“knee-of-the-curve”*®).
The base of the curve (beginning point) should be set at the beginning of the
overflow control program, in cases where the city has already made
investments in overflow controls.

0 Recognize that EPA's current focus on CSO elimination hinders consideration
of newer and lower cost technologies to remediate the relative contribution of

18 Knee-of-the-curve is defined in the CSO Control Policy as “an analysis to determine where the increment
of pollution reduction achieved in the receiving water diminishes compared to the increased costs.” (59
Fed. Reg. 18693).

12
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CSOs to water quality impairment. EPA policy should incentivize
municipalities to develop newer and lower cost technologies in developing
Long-term control plans.

o Share information about EPA-accepted “best practices” among regional
offices and with local communities.

o Create web-based “best practice” regional and national lists of options based
on evaluations of cost-effectiveness. This website should include positive
examples and data associated with the use of green infrastructure to reduce
sewer overflows, as discussed in the green infrastructure section.

o0 Hold the community accountable for achieving performance criteria without
micromanaging how that achievement is accomplished.

o Allow communities to build flexibility into their Long-term control plans to
accommodate new or more effective approaches such as achieving
performance standards by substituting lower cost technology in the future.

o Allow communities to use the watershed approach to phase implementation of
sewer overflow controls and/or to implement a mix of controls that provides
equivalent or better water quality or human health protection. This approach
may have significant influence in providing flexibility regarding compliance
schedules.

0 Recognize that significant early reductions in pollutant loadings can justify
flexibility in other implementation areas, such as a longer implementation
time period.

1. Legal and Policy Bases For This Request

A. These proposals are not precluded by the Clean Water Act, EPA
regulations, or EPA guidance.

The goal of the Clean Water Act is to achieve water quality standards. Even technology-
based standards that are promulgated under the Act establish a level of control and do not
mandate a specific technology or implementation strategy.

Similarly, the purpose of CSO Control Policy™® (which has been codified®) is to develop
and implement cost-effective controls to meet water quality standards. For example, one
of the four key principles enunciated in the CSO Control Policy focuses on cost-
effectiveness:

**k*k

1959 Fed. Reg. 18688 (Apr. 19, 1994).
20 Clean Water Act, section 402(g)(1).
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2. Providing sufficient flexibility to municipalities,
especially disadvantaged communities, to consider the site-
specific nature of CSOs and to determine the most cost-
effective means of reducing pollutants and meeting CWA
objectives and requirements; %

*k%x

The CSO Control Policy provides a presumption that CSO controls will achieve water
quality standards if they (1) reduce CSOs to no more than 4 to 6 overflows a year, or (2)
capture for treatment at least 85% of the flow during a storm event on a system-wide
annual average basis, or (3) eliminate or remove the mass of pollutants causing water
quality impairments. Alternatively, a permittee can demonstrate that its proposed CSO
controls will meet water quality standards, or, if there are other sources of pollutants, that
the CSOs will not prevent receiving waters from meeting water quality standards.
Finally, the CSO Control Policy acknowledges that following a use attainability analysis,
water quality standards may be modified so that designated uses are appropriate and can
actually be attained. In fact, the CSO Control Policy specifically directs states to conduct
a water quality standards review at the same time as the development of Long-term
control plan: “Coordinating the development of the Long-term CSO control plan and the
review of the WQS and implementation procedures provides greater assurance that the
Long-term control plan selected and the limits and requirements included in the NPDES
permit will be sufficient to meet WQS and comply with sections 301(b)(1)(C) and
402(a)(2) of the CWA."#

To help identify the level of control that is appropriate, the CSO Control Policy
establishes the expectation that a CSO control plan will consider a reasonable range of
alternatives. For example, the plan could evaluate the controls necessary to achieve
discharges ranging from zero to twelve discharges a year. Alternatively, the plan could
evaluate the controls needed to achieve a level of capture of flows ranging from 100% to
75%. The policy then recommends that the permittee develop appropriate
cost/performance curves to demonstrate the relationships among these control
alternatives:

This should include an analysis to determine where the
increment of pollution reduction achieved in the receiving
water diminishes compared to the increased costs. This
analysis, often known as the knee of the curve, should be
among the considerations used to help guide the selection
of controls.”®

21 59 Fed. Reg. at 18689.
2 d.
59 Fed. Reg. at 18693.
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EPA’s guidance documents also support flexible implementation of sewer overflow
controls. For example, EPA guidance allows phasing of sewer overflow Long-term
control plans with cyclical evaluation of effectiveness, especially if other sources of
impairment exist.”* EPA also recognizes that technologies for controlling CSOs and
SSOs are still evolving. In the 2004 Report to Congress, EPA stated: “Emerging
technologies and innovative practices hold promise for even greater reductions in
pollution.”®

Finally, EPA encourages communities to consider using a “watershed” planning
approach to better address water resources issues. EPA should work with communities to
better understand that sewer overflows are only one potential source of water quality
impairment and risk to public health. Other sources, including agricultural livestock,
aviary, septic and wildlife, may be the primary contributors in the watershed. According
to EPA, “A watershed approach is the most effective framework to address today’s water
resource challenges. The Watershed Approach is one of the four pillars of the Sustainable
Infrastructure Initiative.”®

B. EPA and DOJ often focus on the control measure and expediting control
schedules rather than relying on the concept of Long-term control plans
that are necessary for local government to finance and administer
achievement of water quality standards.

The federal government and communities share the goal of improving water quality.
Unfortunately, in the context of many negotiations relating to sewer overflow controls,
EPA and DOJ sometimes lose sight of that goal and focus on mandating specific control
measures. This rigidity may be a result of misreading the CSO Policy and EPA guidance
documents as iron-clad templates, ignoring the language of flexibility that is included in
these documents.

For example, for the purpose of counting the number of overflows under the presumptive
approach discussed above (reducing over flows to 4 to 6 a year is presumed to meet water
quality standards) the Policy does not count overflows that receive primary clarification,
solids disposal, and disinfection if needed to meet water quality standards. However, in
implementing the Policy, EPA and DOJ have interpreted the Policy to mean that they
should never agree to a Long-term control plan that would allow more than 4 overflows a
year, even if the overflows are treated and the city’s plan is supported by a cost-benefit
analysis.?” Their interpretation is at odds with the plain language of the Policy, as well as
the Agency's commitment to applying flexibility.

2 EPA. CSOs: Guidance for Long-term Control Plans. EPA 832-B-95-002. p. 1-19.

% EPA. Report to Congress: Impacts and Control of CSOs and SSOs. EPA 833-R-04-001., p. ES-10.

%8 http://www.epa.gov/owow/watershed/approach.html

%" For example, EPA has refused to allow one community to develop a long-term control plan that would
allow 12 treated overflows a year, instead preferring a plan to would allow 4 untreated overflows,
notwithstanding an incremental cost-benefit analysis that supports the City’s position. In another City,
EPA has interpreted the CSO control policy to require a community to reduce CSOs to no more than 4 to 6
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Similarly, EPA and DOJ take a very inflexible view of the portions of the CSO Policy
concerning sensitive areas.”® The CSO Policy recommends elimination of overflows in
sensitive areas where physically possible and economically achievable, except where
those actions would provide less environmental protection.” EPA and DOJ have
implemented this recommendation without any willingness to consider environmentally
protective alternatives, including meeting beach water quality standards. EPA also has
taken an overly broad view of what should be considered a “sensitive” area, including
areas where contact recreational activities are illegal or where the community has
collected data to show that contact recreation is unlikely to occur.

EPA and DOJ also appear to elevate a goal of completing sewer overflow control
measures in 20 years over the goal of improving water quality, even though the goal of
completion in 20 years does not appear in the statute, EPA’s regulations, or even in the
CSO Policy itself. For example, one community offered to completely eliminate sewer
overflows in 25 years. EPA insisted on a plan that could be completed in 20 years, even
though that meant some overflows would continue, untreated.

EPA’s and DOJ’s desire to write prescriptive consent decrees also has delayed
settlements and prevented the application of flexibility found in EPA guidance
documents. Cities are reluctant to agree to a highly prescriptive set of control measures
in a consent decree, particularly when decrees are written before even design level plans
are developed. Standard engineering practice recognizes technology improvements may
provide new options for achieving water quality goals. Nevertheless, EPA and DOJ have
stalled negotiations for years by insisting that cities agree to include prescriptive language
in consent decrees, rather than simply establishing an appropriate level of control and
allowing the community to decide how best to meet it.*°

Past experience has taught us that we do not have perfect foresight about the best way to
address sewer overflows. There are many causes of water quality impairment other than
sewer overflows including agricultural run-off, wildlife, and failing septic systems.
Given such contributors, we do not have perfect foresight about the best way to address
sewer overflows contribution to such impairment. EPA's current narrow focus on CSO
elimination hinders consideration of newer and lower cost technologies to remediate the
relative contribution to water quality impairment from sewer overflows. EPA policy

a year, and capture at least 85% of the flow, and eliminate the mass of pollutants causing water quality
impairments — even though the Policy clearly indicates these are three separate alternatives.

%8 Sensitive areas as defined under the CSO Control Policy are: Outstanding National Resource Waters,
National Marina Sanctuaries, waters with threatened or endangered species and their habitat, waters with
primary contact recreation, public drinking water intakes or their designated protection areas, and shellfish
beds.

75 Fed. Reg. at 18692.

% For example, one community would like its decree to give it the flexibility to adjust the size of the
control measures that are built to meet the actual needs on the ground. However, the United States has
been unwilling to grant that flexibility.

16



THE UNITED STATES CONFERENCE OF MAYORS

should incentivize municipalities to develop new and lower cost technologies in
developing Long-term control plan remedies for CSOs contribution to water quality
impairment.

The EPA and DOJ focus on prescriptive control measures also is a barrier to using the
watershed approaches that EPA would like to encourage. For example, one community
has included a watershed approach in its consent decree. This is where the maximum
flexibility can have a significant and positive impact, and EPA should provide as much
flexibility as possible. EPA will also need to focus on cost-effectiveness and actual
environmental and public health benefits when allowing the community to select and
implement sewer overflow and other controls.

C. EPA and DOJ should acknowledge that the cost-effective level of control
may require an update to water quality standards and take that into
account in establishing schedules.

Based on the “knee of the curve” analysis, discussed above, and based on financial
capability, discussed in a separate section, the cost-effective level of control may require
a change in water quality standards. Such a change is carried out through a use
attainability analysis, which typically will require a consideration of the affordability of
meeting existing water quality standards.

However, enforcement schedules set by EPA are often blind to administrative logistics,
and typically do not take into account the actions that must be taken by states and EPA to
update water quality standards to match agreed-upon levels of CSO control.
Communities are hesitant to commit to large investments in CSO control without having
the necessary commitments from the state and EPA that remaining overflows which
exceed the required level of control will be specifically allowed in their NPDES permits.

V. Examples

Some examples of problems caused by EPA and DOJ interpretations are discussed above.
However, there also are positive examples that can be used as models.

For example, the City of Indianapolis recently concluded a negotiation that will allow the
City to reduce the size of some of its control measures while continuing to meet its
performance criteria. This modification also will allow the City to accelerate certain
control measures. EPA and DOJ recognized that the consent decree performance criteria
would be met, significant water quality benefits would be achieved sooner, and taxpayer
dollars would be saved. Accordingly, the government agreed to a consent decree
modification. EPA should emphasize that these types of modifications make sense and
should be encouraged.

There also are past examples of how success can be achieved through flexibility. The
state of Oregon has entered into stipulated final order (SFO) agreements with three CSO
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communities: Portland, Corvallis and Astoria. Each SFO initially set the frequency of
allowed CSO discharges based on water quality standards. CSO’s were to be eliminated
for all storms smaller than a 5-year winter return frequency storm and a 10-year summer
return frequency storm. The SFO did not dictate specific technologies or facilities.
Instead, each SFO set an initial 20-year schedule with intermediate milestones identifying
the number of outfalls that must be controlled by specific dates. Each SFO also
contained a re-opener clause that could be triggered when substantially new information
was made available. Oregon cities were able to demonstrate the appropriateness of a
lower level of control based on a “knee-of-the-curve” cost versus water quality impacts
and therefore received an amended SFO.

Without specifying the “how” CSOs were to be controlled, Oregon allowed these three
cities to successfully implement the Long-term control plan most appropriate for their
system and community. As a result:

e Corvallis completed their CSO program in 2001 and achieved 99% annual
volume reduction™

e Portland will complete their CSO program in 2011 and will achieve a 96%
annual volume reduction

e Astoria is scheduled to complete their program in 2022 and will likely achieve
a 96% annual volume reduction.

e Due to very good cost-effective results and community support, Portland
expanded the scope and coverage of its Downspout Disconnection Program
twice beyond the original Long-term control plan. New green infrastructure
approaches (low-impact development-type stormwater controls) were added
over to time to bring the amount of natural approaches included in Portland’s
CSO reduction to about 35% of the total 6 billion gallons/year CSO target.

e During implementation of the Long-term control plan, new areas were
determined to be connected to the combined system. Therefore, Portland
increased the geographic service area and size of the deep CSO tunnels while
eliminating from the Long-term control plan smaller facilities that would not
have been adequate.

Another positive example is how EPA Region 1 addressed the relationship between cost
and environmental benefits in 1996 when it approved a bypass application submitted by
the City of Bangor, Maine. In that approval, EPA Region 1 stated that: “Economic
infeasibility was demonstrated by showing that the cost and resulting economic burden
place on the community would not result in appreciable improvement in effluent quality
from the facility.”

% Corvallis’ CSO Program received EPA’s CSO Award of Excellence in 2000.
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GREEN INFRASTRUCTURE CONSIDERATIONS RELATING TO URBAN
STORMWATER MANAGEMENT

V. Mayors’ Request:

EPA should, consistent with achieving compliance with water quality standards, allow
the maximum credit possible toward compliance through a combination of Green
Infrastructure and gray infrastructure solutions, recognizing that successful
implementation of green infrastructure to reduce stormwater runoff and its contribution to
sewer overflows will require careful consideration, significant capital resources, and
long-term implementation schedules (likely more than 30 to 40 years). EPA should
provide cities with as much flexibility as possible (schedule and level of control for sewer
overflows) to allow cities to promote the use of green infrastructure for watershed
management and urban revitalization.

VI. How EPA and DOJ Can Implement This Request:

Issue a Joint Memorandum to EPA Regions and DOJ attorneys directing them to provide
communities with the flexibility to implement an appropriate balance of “green” and
“gray” infrastructure solutions to manage urban stormwater as a watershed resource and
reduce its impacts on sewer capacity problems, including overflows. Specifically, the
Joint Memorandum should:

o Encourage, but not mandate Green Infrastructure solutions. The
Administrator should state that encouraging green infrastructure that is
feasible, cost-effective, designed with the benefit of local knowledge of
the watershed, and supported by a community, is a national priority for
NPDES permitting and enforcement, water quality standards, and
watershed management programs for stormwater and sewer overflow
management.

o Promote and provide assistance to communities via the EPA Regional
Offices to incorporate Green Infrastructure solutions. The Administrator
should direct the EPA Regional officials to assist communities in
identifying appropriate Green Infrastructure approaches to manage wet
weather flow through flexible approaches in combination with gray
infrastructure.

o EPA should not expect cities to spend additional money on green
infrastructure on top of a gray infrastructure solution. Instead, EPA should
work with cities to determine the most efficient utilization of both
approaches to leverage limited local resources for maximum
environmental benefit.

o Establish consistent guidance and permitting between regulatory agencies
to support use of green stormwater infrastructure, and revisit this guidance
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as more information becomes available. Offer green infrastructure to
communities as an option but not a mandate to address urban wet weather
management issues.

o Ensure full credit towards CSO compliance is granted to communities for
the Green Infrastructure components of their Long-term control plans. The
Administrator should clearly state that the ample additional ecosystem,
social, and economic benefits of green infrastructure justifies providing
reasonable credit in terms of implementation timing or required levels of
control or both. Encourage the regions to approve Use Attainability
Analyses or waivers that accommodate this goal, if necessary. Provide
longer compliance schedules that recognize the risks and uncertainties of
green infrastructure as compared to other engineered controls.

o0 Encourage adaptive Long-term control plans that allow for incremental
steps to implement, evaluate, and make appropriate modifications to
Long-term control plans®* for CSOs, SSOs, peak flows and stormwater
management. The Administrator should direct the EPA Regional Offices
to ensure that cities are provided the flexibility to evaluate uncertainty
associated with implementation of large-scale green infrastructure controls
(local feasibility, performance, and the mix of appropriate control types).

o Establish a website to provide positive examples and data associated with
the use of green infrastructure to reduce sewer overflows.

VIl. Legal and Policy Bases For This Request

A. EPA and cities should embrace a modern approach to cost-effective
municipal stormwater management, including CSO and SSO control.

Many American cities, particularly in the Midwest, continue to face urban decline and
crippling economic circumstances. A modern approach to municipal stormwater
management, centered on green infrastructure, could provide a critical part of the
infrastructure rehabilitation necessary for urban revitalization. This will be a slow
process due to the current, inefficient regulatory structure for addressing the various
impacts of stormwater®, and the missteps of past advice from EPA to cities to separate

%2 For the purposes of this paper, Long-term control plan means a capital improvement plan related to CSO
control, SSO control, stormwater management, and/or peak flow treatment. This is because these programs
are generally related to excess stormwater runoff, are capital intensive, and in most cases require long
(multi-decade) implementation schedules.

*®n response to EPA’s request for information on the effectiveness of the MS4 program, the National
Research Council recommended that EPA focus on strategies and practices to reduce impervious surfaces
and overall stormwater flow by volume (National Research Council (2008). Urban Stormwater
Management in the United States; Committee on Reducing Stormwater Discharge Contributions to Water
Pollution, Water Science and Technology Board, Division on Earth and Life Studies; National Academies
Press: Washington, D.C. http://www.nap.edu/catalog.php?record_id=12465

20


http://www.nap.edu/catalog.php?record_id=12465

THE UNITED STATES CONFERENCE OF MAYORS

combined systems at great cost, and now a growing recognition that that approach may
have had adverse environmental consequences by reducing treatment of stormwater.

Currently, there is a lack of integration of permit requirements for municipal separate
stormwater systems (MS4), CSO, SSO, and peak excess flow treatment; site variability
and constraints (which affect both costs and effectiveness); land use planning and zoning
requirements; and other issues that can impede large-scale green infrastructure
implementation. For example, EPA is initiating a national stormwater rule making
process to reduce stormwater discharges from development and redevelopment. Green
infrastructure will likely be a key element in that process. States such as Maryland have
also enacted stormwater regulations that require the use of low impact development to the
maximum extent practicable. This may clash with control strategies related to sewer
overflows.

One local government example of the need to integrate stormwater and sewer overflow
programs is Johnson County, Kansas. Johnson County Wastewater identified that green
infrastructure and stormwater best management practices can introduce more inflow /
infiltration (1/1) into different types of sewer systems, particularly in low-lying areas®.
This may require the utility to develop new codes and ordinances that require sewers to
be replaced with more I/1 resistant material or develop another strategy. As the country
works to solve the stormwater management problems these examples will become more
prevalent. Cities need time and support from EPA to address these challenges,
particularly due to the enormous costs associated with meeting all of the regulatory
demands. EPA should revisit its current approaches to permitting of wet weather
discharges to ensure that cities are provided with incentives to cost-effectively manage
stormwater runoff and reduce CSOs and SSOs™.

B. EPA should clearly identify the flexibility it will provide cities so that they
can maximize the use of these technologies to cost-effectively address
sewer overflow problems. EPA should accept flexible solutions when
asked to accept a long-term sewer overflow control plan or a modification
to a plan.

EPA and Congress® are promoting the use of green infrastructure as a sustainable
stormwater management solution for both MS4 and CSO programs. In pilot studies and
demonstration projects across the United States, green infrastructure has repeatedly
shown considerable potential to reduce runoff volumes, peak flow rates, and pollutant

% Wade & Associates, Inc. (2006). Impact Study of I/l from Detention/Retention Basins. Prepared for
Johnson County Wastewater.

% For more information, see “Management of Wet Weather Flows by Municipal Utilities”. Water
Environment Federation Position Statement. April 30, 2010.

% HR 4202, The Green Infrastructure for Clean Water Act of 2009, will establish five Centers of
Excellence for conducting green infrastructure research , provide for incentive funding to help communities
with technologies, and require EPA to examine green infrastructure approaches in Clean Water Act
permitting and enforcement.
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loads, among many other ecosystem benefits, including adaptation to climate change.
EPA recognizes the viability of green infrastructure for urban stormwater management,
while simultaneously understanding that sole reliance on gray infrastructure may not
provide a sustainable solution, or even the “best” solution to problems created by urban
stormwater. As such, EPA Headquarters has been actively promoting the use of green
infrastructure to manage urban stormwater. There is, however, a disconnect between the
Headquarters attitude and the reluctance of Regional Offices to accept Green
Infrastructure as a creditworthy element of a Long-term control plan.

In March 2007, the Assistant Administrator for the Office of Water sent a
memorandum®’ to EPA’s Regional Administrators highlighting opportunities to increase
the development and use of green infrastructure in water program implementation. In the
memo, the Assistant Administrator recognized that:

“[g]reen infrastructure can be both a cost effective and an environmentally
preferable approach to reduce stormwater and other excess flows entering
combined or separate sewer systems in combination with, or in lieu of, centralized
hard infrastructure solutions.”

In April 2007, EPA and four other signatory organizations signed a Green Infrastructure
Statement of Intent;®

“to promote the benefits of using green infrastructure in protecting drinking water
supplies and public health, mitigating overflows from combined and separate sewers
and reducing stormwater pollution, and to encourage the use of green infrastructure
by cities and wastewater treatment plants as a prominent component of their
Combined and Separate Sewer Overflow (CSO & SSO) and municipal stormwater
(MS4) programs.”

To further clarify the role of green infrastructure in EPA permitting and enforcement,
Directors of the Water Permits Division and the Water Enforcement Division delivered a
memorandum®  to Regional Water Division Directors, Regional Enforcement
Coordinators, and State NPDES Directors in August 2007. This memorandum stated
that:

“[i]n developing permit requirements, permitting authorities may structure their
permits, as well as guidance or criteria for stormwater plans and CSO Long-term
control plans, to encourage permittees to utilize green infrastructure approaches,
where appropriate, in lieu of or in addition to more traditional controls. EPA will

%7 Using Green Infrastructure to Protect Water Quality in Stormwater, CSO, Nonpoint Source and Other
Water Programs. Memorandum from Benjamin H. Grumbles Assistant Administrator. March 5, 2007

% Green Infrastructure Statement of Intent. U.S. Environmental Protection Agency (EPA), National
Association of Clean Water Agencies (NACWA), Natural Resources Defense Council (NRDC), Low
Impact Development Center (LID), Association of State and Interstate Water Pollution Control
Administrators (ASIWPCA). April 19, 2007

% Use of Green Infrastructure in NPDES Permits and Enforcement. Memorandum from Linda Boornazian,
Director, Water Permits Division and Mark Pollins, Director, Water Enforcement Division. August 16,
2007.
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also consider the feasibility of the use of green infrastructure as a water pollution
control technology in its enforcement activities.”

Since these policy documents were developed in 2007, EPA has helped craft a Green
Infrastructure Action Strategy®® to establish a collaborative set of actions among the
signatory organizations of the Statement of Intent to promote green infrastructure. In
addition, EPA has actively promoted green infrastructure solutions in the Regions by
holding a series of multi-day training workshops to facilitate adoption of green
infrastructure in urban stormwater management planning. EPA also developed a
municipal handbook to help local communities better understand how to implement green
infrastructure®*. Most recently, EPA's "Public Discussion Draft Strategy paper for
"Achieving Clean Water " (August 2010) states that a key EPA action is to "[p]romote
green infrastructure more broadly ... including green infrastructure in CSO Long-term
control plans, considering the incorporation of non-traditional or green infrastructure
alternatives in enforcement order/consent decrees, and other policies to increase adoption
of green infrastructure practices” (p. 8).

EPA clearly recognizes that nothing in the Clean Water Act, EPA regulations, or EPA
guidance prohibits the use of green infrastructure to meet the requirements of the Act. In
fact, the Clean Water Act expressly encourages the use of innovative technologies,** and
Congress recently mandated funding for green infrastructure in the Clean Water and
Drinking Water State Revolving Loan Fund Programs.*® Green infrastructure solutions
are compatible with the 1994 CSO Control Policy and can provide a cost-effective way to
meet sewer overflow performance standards and other environmental benefits.

Notwithstanding the promotion of green infrastructure by both EPA and Congress, there
has been little follow through and inconsistent application. For example, Objective 1V.3
in the Action Strategy called for development of a guidebook for state and regional
NPDES programs (permitting and enforcement) on facilitating the use of green
infrastructure via regulatory programs. EPA would be the lead responsible agency for this
high priority document, but it is not available and nearly two years overdue.

0 Managing Wet Weather with Green Infrastructure Action Strategy. American Rivers, ASWIPCA,
NRDC, NACWA, LID Center, U.S. EPA. January 2008

! See EPA website at http://cfpub.epa.gov/npdes/greeninfrastructure/munichandbook.cfm, which includes
documents on funding options, retrofit policies, green streets, rainwater harvesting polices, and incentive
mechanisms.

%2 See section 121(a)(2) (authorizing grants for innovative technologies to reduce pollutants in stormwater
discharges); section 201(g)(1) (authorizing grants for innovative and alternative approaches to the control
of nonpoint sources of pollution); section 201(g)(5)(requiring study and evaluation of innovative and
alternative approaches before making grants for grey infrastructure); section 202 (authorizing a higher
federal cost share for innovative technologies); section 205(i)( set-aside for innovative and alternative
projects).

*p.L. 111-88, 123 Stat. 2904. 2935 (requiring a 20 percent set-aside for green infrastructure from the state
revolving loan fund programs).
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Furthermore, EPA Regions typically emphasize that green infrastructure needs to be
implemented in addition to gray infrastructure. The EPA/DOJ cautious approach
essentially creates a presumption against green infrastructure that is hard for a
municipality to overcome. This is a costly path at odds with earlier enthusiasm about
green infrastructure and statements to the effect that green infrastructure could be used
“in lieu of” gray infrastructure. Further, many consent decrees were signed prior to the
recognition of the social, economic and other benefits of green infrastructure. Even in a
recent consent decree that includes green infrastructure, EPA is requiring that the level of
green infrastructure achieve equivalent or greater reductions in CSO discharges than gray
infrastructure®. This approach ignores the potential additional socio-economic benefits
provided by investment of public dollars in green infrastructure as described below.

Communities also need to be assured that they can achieve relief in the agreed upon
schedule for implementation of the Long-term control plan if green infrastructure fails to
achieve the desired level of control. In general, the effectiveness of green infrastructure
will be less certain than the use of gray infrastructure, since there is a greater reliance on
nature and site-specific conditions and the country has less experience in measuring the
effectiveness of green infrastructure, particularly for large-scale implementation. To
embrace large-scale application of green infrastructure, communities need to be assured
that they will be given more time to re-evaluate controls and secure funding for additional
controls should the green infrastructure fail to deliver the desired reductions.

EPA is currently working with a handful of large cities (e.g., Louisville, Kansas City,
New York, Philadelphia, Portland, and Washington, DC) to incorporate some level of
green infrastructure into their Long-term control plans and MS4 permits. Consistency in
acceptance across the country is needed as more and more cities embrace green
infrastructure. Financial capability should be considered, and EPA should encourage the
regions to provide communities with financial flexibility so that the use of green
infrastructure can be promoted. EPA should work to ensure that it continues to promote
approval of green infrastructure in a consistent fashion from one region to another and
from city to city. This would make implementation easier for cities and strengthen the
entire permitting process. While EPA should promote Green infrastructure, it should not,
however, be mandated in permits or consent decrees but instead should be provided as an
option for municipalities to consider. Mandating such approaches can significantly
burden cities and negatively impact their ability to carry out much-needed urban
redevelopment projects™.

C. EPA needs to fully embrace adaptive watershed management and
recognize the additional socio-economic and environmental benefits that
green infrastructure provides beyond gray infrastructure.

*U.S. vs. The City of Kansas City, Missouri. 4:10-cv-00497-GAF, p. 18.
*® The recent MS4 permit that EPA proposed for the District of Columbia is an example of an inappropriate
green infrastructure mandate. More information is provided in Section 1V.
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In addition to working with cities to incorporate green infrastructure into Long-term
control plans and MS4 permits, EPA needs to begin embracing the concepts of adaptive
watershed management in these programs and recognize the additional benefits that green
infrastructure provides. Attainment of water quality criteria in impaired urban waters is
an incremental process that takes time. An iterative approach with adaptive management
is needed wherein the performance of existing infrastructure is evaluated and new
infrastructure, including green infrastructure, is added over several permitting cycles.
The monitoring and assessment components of adaptive management minimize risk and
foster progress in situations where there is some uncertainty about the performance of
controls. Adaptive management also provides a framework for cities to plan for climate
change adaptation, and incorporate the benefits of green stormwater infrastructure in
mitigating the effects of climate change.

Green infrastructure practices include engineered structures like green roofs, bioretention,
vegetated swales, permeable pavement, rain barrels, and cisterns, as well as natural
practices like planting trees and native landscaping. Green infrastructure practices
represent decentralized alternatives to the traditional approach of capture, conveyance,
and discharge downstream. While stormwater management is viewed as the primary
function of green infrastructure to some, it also provides many additional socio-economic
benefits in addition to cleaner water for streams and rivers. These socio-economic
benefits can include improved public health and safety (for example improved pedestrian
and bicycle safety, promotion of more non-vehicle trips in neighborhoods, reductions in
respiratory diseases, and reductions in crimes associated with tree canopy). These
benefits can also include reduced energy and chemical costs, cleaner air, cooler

local temperatures, carbon capture, wildlife habitat, recreational opportunities, and
community support for investment in municipal sewer systems.“°

While these benefits may not be directly applicable to Clean Water Act requirements,
they provide benefits that are critical to other EPA programs and initiatives. Given this,
EPA should provide some additional flexibility in terms of implementation timing or
required levels of control for those cities that choose to adopt green infrastructure
approaches. Further, the investment in green infrastructure might be better evaluated
across multiple programs related to the Clean Water Act, Safe Drinking Water Act, Clean
Air Act, the Energy Policy Act, and other environmental requirements in a manner that
takes a more comprehensive look at cost and benefits. The benefits of green
infrastructure should be used as a way to offset or delay traditional gray infrastructure
controls for sewer overflows, particularly if established performance criteria will be met
once the Long-term control plans are implemented. If EPA does not provide

“® Nothing in the Clean Water Act precludes the examination of non-water quality impacts. In fact, in
determining what is Best Practicable Control Technology Currently Available and Best Available
Technology Economically Achievable under section 304 of the Clean Water Act, and New Source
Performance Standards under section 306 of the Clean Water Act, for the purpose of developing
technology based effluent limitations, EPA takes into account non-water quality environmental impacts,
including energy requirements.
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communities relief in terms of a longer schedule or recognizing that requiring sewer
overflow controls that go beyond cost-effectiveness is wasted money, there will be little
incentive for communities to revise their approach to controlling sewer overflows with
gray infrastructure.

D. Green infrastructure may require a longer schedule and/or recognition
that communities should not be required to spend money on overflow
controls that exceed the cost-effective breakpoint.

Green infrastructure relies on localized, individual practices that mimic natural
landscapes to capture, cleanse and reduce stormwater runoff. As such, the effectiveness
of any green infrastructure program depends on relationships and understanding between
the public and private sectors. Landscaping is the “entry point” for conversations about
whether landowners will agree to embrace the use of green infrastructure on their land.

Green infrastructure can be targeted at impermeable surfaces with the intent of making
them less impermeable. Individual practices, such as rain gardens, green roofs, or
permeable pavement parking lots, cover relatively small areas. Consequently, hundreds
or thousands of these practices are needed in most communities to make a difference. In
fact, the number of green infrastructure practices required to make a difference will likely
need to be more widespread than other infrastructure we are more familiar with — like
fire hydrants (e.g., one every three hundred feet in urban areas) and catchment basins
(e.g., several per intersection). While the potential for green infrastructure is
considerable, there is still some level of uncertainty in the performance of large scale
applications necessary to meet the requirements of the Clean Water Act. Several factors
that affect schedule require consideration:

e Communities need to grow localized expertise in the development professions,
and the entire supply chain of a local stormwater economy. Growers, soil
providers, geo-technical engineers, architects, landscapers, and many more
professions need to become familiar with the principles of green infrastructure
and their application to private developments and public works.

e The effectiveness and utility of green infrastructure practices will undoubtedly
change over time as more information on costs and performance becomes
available. Communities, consultants, researchers, and contractors need time to
evaluate and modify technologies to be more resilient and cost-effective.

e Property owners may be reluctant to change their landscaping practices to include
the needs of public roads, etc. Time will be needed for property owners to change
their value system so that they embrace green infrastructure landscaping. Time
will also be needed for communities to evolve new ways of doing business and to
build lasting partnerships so that green infrastructure can be maintained by both
the private and the public sectors.
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e Implementation will require several decades (more than 30 to 40 years), with the
pace of implementation governed to a large extent by the useful life and
serviceability of existing material and products that cover impermeable surfaces.

e Implementation will require municipalities to conduct business in new ways. It
will require changes to policies and planning practices, and development of new
standards, building codes, and enforceable ordinances. In addition, it will require
substantial interagency coordination that might not be in place in order to get
planning, transportation, public works, parks and recreation, and education
interests invested in the process.

e Opportunities for green infrastructure retrofits will be very site-specific related to
parcel ownership, building footprints, topography, soils and redevelopment
initiatives. Flexibility with regard to the types and performance of practices will
be required.

Given these uncertainties, implementation schedules have to be flexible to accommodate
unforeseen circumstances wherein green infrastructure does not fully achieve
performance goals or requires modification to perform better.*” For example, EPA could
accept a proposed Long-term control plan that relies on green infrastructure as long as the
City committed to updating its (enforceable) Long-term control plan with additional
controls (gray or green) if necessary. In many negotiation settings, EPA or DOJ staff has
taken a position that CSOs and SSOs should be eliminated or controlled as much as
possible, without regard to actual improvement in water quality. This has often forced
cities to agree to additional gray infrastructure controls that provide little, or no, water
quality or public health benefit. This results in cities having little or no money for green
infrastructure. From the municipal standpoint, the incentive to move ahead with green
infrastructure is decidedly lessened in the absence of flexibility.

IV.  Examples

Cities and EPA are making progress towards establishing a partnership to ensure
appropriate implementation of green infrastructure for MS4 and sewer overflow controls.
Because this is not a mature program, it is critical that EPA avoid rigid, adversarial
approaches on its implementation. Examples of rigid, adversarial approaches include:

e In recent negotiations, a community proposed committing to a level of gray
control (4 overflows per year). EPA and DOJ demanded that the community agree

*" The Clean Water Act and its implementing regulations do not establish specific time frames for
compliance schedules and Long-term control plan. Thus, federal law does not preclude the use of longer
time-frames to allow the use of green infrastructure to control sewer overflows. Similarly, the CSO
Control Policy recognizes the need for implementation schedules that are phased (59 Fed. Reg. 18688,
18694 (Apr. 19, 1994), and EPA’s Financial Capability Guidance recognizes that schedules are “negotiated
between the permittee, EPA, and state NPDES authorities” (‘Combined Sewer Overflows — Guidance for
Financial Capability Assessment and Schedule Development,” EPA 832-B-97-004, at 43) so nothing in
policy or guidance precludes the use of longer implementation schedules to allow the use of green
infrastructure.
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e to a higher level of gray control (less than 4 overflows per year), even though
water quality standards would be met at the lower level of control and the
communities’ financial capability assessment indicated that this was a high
burden. The community then proposed achieving a higher level of control (the
difference between 4 overflows per year and the U.S. government’s more
expensive proposal) using green infrastructure. EPA and DOJ’s initial basis for
considering acceptable levels of green infrastructure implementation was based
on the difference in cost of the gray infrastructure between the two scenarios (not
the volume of CSO reduced).

e EPA recently proposed a MS4 permit for the District of Columbia that mandates
the use of green infrastructure without fully anticipating all of the unintended
consequences or considering cost-effectiveness. The draft permit establishes a
redevelopment requirement that all new projects over 5,000 square feet have a
90% on-site capture rate for runoff. The draft permit also requires that
approximately 20% of the impervious surface in the city be retrofitted during the
permit term. These extreme requirements place a severe burden on the city at a
time of economic recession and also threaten to significantly impact urban
redevelopment, without recognizing the economic consequences to the City and
surrounding jurisdictions.

If green infrastructure is to be successfully incorporated into long-term sewer overflow
control planning and stormwater management, EPA should direct the regions to take
more positive approaches that are built upon the principles of trust, cooperation, and
shared goals. These positive examples include:

e The City of Portland, Oregon is attempting to implement a shared vision through
an Oregon amended stipulated order (ASFO) and the NPDES permit rather than
an EPA / DOJ consent decree. The City is still working with Oregon and the EPA
to get their NPDES permit renewed with this vision included. This has provided
Portland with additional flexibility to establish a cost-effective balance of gray
and green infrastructure. Portland’s green infrastructure “Cornerstone Projects”
have removed 2 billion gallons of stormwater per year (33% reduction of initial 6
billion gallons CSO annually) at a cost to date of $145 million. Portland has
instituted its own performance measures for its green infrastructure program and
has been able to adjust the goals (in some cases exceeding those goals) as the City
gained experience in implementing its program. The City has also drafted a post
Long-term control plan to sustain a high level of CSO control by implementing
additional cost-effective green infrastructure in the combined sewer area to
address capacity backup problems, improve the hydrology watershed function,
and mitigate increased runoff from additional impervious surfaces created by new
and re-development.
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Portland’s tree-planting initiative (with a goal of 83,000 trees planted in 5 years)
is an example of why communities need sufficient time to build public support for
green infrastructure implementation. The street tree targets are currently not
limited by funding, but rather, the willingness of property owners to say “yes” to a
tree in their front parking strip. This barrier will be overcome only with a
combination of understanding the values of trees to their individual property,
having the choice of tree to fit their personal taste, and sharing some amount of
the long term maintenance of the tree).

Tabor to the River [http://www.portlandonline.com/BES/index.cfm?c=47591] is
an example of incorporation of asset management and triple bottom line valuation
in CSO planning. This program could not have come about without the decade or
more of consistent and persistent messaging about CSOs and stormwater
management, the construction of pioneering green facilities that serve to show the
future, and the door-to-door outreach to actually engage property owners at their
doorsteps.

e The recently negotiated Kansas City, Missouri consent decree allows up to 25
years to implement overflow control measures. The decree provides the city with
time to develop and implement green infrastructure in lieu of or in addition to
structural controls. The decree allows the city to develop a green infrastructure
pilot project and to develop a more comprehensive green infrastructure plan,
based on the pilot’s results.

e The consent decree for Sanitation District No. 1 (SD1) of Northern Kentucky
allows for an adaptive, watershed-based approach for developing sewer overflow
controls and watershed controls to improve water quality. This provides a process
for SD1 to propose controls in 5-year increments and to adjust their overflow
control plans. There are a number of issues that SD1, the state of Kentucky, and
EPA Region 4 will need to work through, but the approach holds significant
promise for thoughtful and cost-effective implementation of green infrastructure.

e The decree for DC Water (formerly District of Columbia Water and Sewer
Authority) directs the utility to incorporate low impact development techniques
into new construction or reconstruction of DC Water facilities up to a total
expenditure of $3 million. DC Water also committed to $1.7 million in
stormwater pollution prevention projects and funding of a $300,000 green roof
demonstration project.

e The decree for the Louisville Jefferson County Metropolitan Sewer District
(MSD) provides for 19 demonstration projects in green infrastructure. MSD
calculated up to $120 million savings over traditional approaches, depending on
performance results and future green/gray mix of controls.

e The decree for Hamilton County, Ohio includes a provision for substitution of
green or gray infrastructure on a project by project basis. The utility estimated a
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net savings of $16.7 million for one area (Deer Park and Silverton) and $5.4
million (East Ohio Opportunities Project). The decree was recently amended in
part to accommodate the results of a three year study on green infrastructure
strategies that could refine the Long-term control plan with sustainable and
environmentally- friendly techniques that can reduce the among of storm water
that would otherwise flow within the sewer system. (order entering amendment,
8/10/10)

CARBON FOOTPRINT/CLIMATE CHANGE CONSIDERATIONS RELATING
TO SEWER OVERFLOW CONTROLS

l. Mayor’s Request:

EPA should support a community’s desire to balance the trade-offs between energy
intensive approaches and non-energy intensive approaches to managing sewer overflows,
including their carbon footprint, their ability to adapt to climate change, and other non-
water environmental impacts, in the community’s assessment of sewer overflow control
options and the community’s determination of which option should be implemented.

I1. How EPA and DOJ Can Implement This Request:

Issue a Joint Memorandum to EPA Regions and DOJ attorneys directing them to provide
communities with the flexibility to consider the carbon footprint of a control option, as
well as its ability to adapt to climate change and other non-water quality impacts, when
selecting sewer overflow controls. Specifically, the Joint Memorandum should:

o Allow communities to trade-off water quality impacts against non-water quality
impacts when making sewer overflow decisions.

o Allow communities to evaluate sewer overflow options based on life-cycle costs
and benefits that include climate change and adaptation impacts.

1. Legal and Policy Bases For This Request:

A. Standard solutions to overflow control challenges can result in significant
increased energy use, greenhouse gas emissions, and other adverse
environmental impacts.
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Often, the new control systems that EPA is requiring communities to install for sewer
overflows use a large amount of energy. The result is an increased carbon footprint for
the treatment operations. But EPA’s policies do not choose to consider those increased
air emissions in determining whether it makes sense to require installation of those
control systems. In some cases, the increase in carbon footprint between two control
options can be significant, while the change in discharge levels may be small.

In one CSO situation, use of a standard, “gray” solution would involve installation of
“enhanced high-rate treatment” (EHRT) at three facilities, with an estimate of total
greenhouse gas (GHG) emissions for the lifecycle of the facilities of about 236,000 tons.

On the other hand, use of a “lower tech” solution of chemical addition and high-rate
disinfection would result in a much lower GHG emissions total of 75,000 tons. Similar
analyses have been done in non-overflow situations. For example, reduction in
phosphorus levels at one publicly-owned treatment works (POTW) in Boise, ID, from a
low level of 0.2 milligrams per liter (mg/L) to a “limit of technology” level of 0.07 mg/L,
was estimated to result in increased GHG emissions of 6,200 metric tons per year, with
no significant change in water quality in the downstream segment that was being
protected. In both instances, EPA staff felt more “comfortable” with the option that
resulted in increased GHG emissions, relying solely on an argument that the control
would somehow provide more certainty that water quality standards would be met.

An example outside the context of the CSO provides telling information. These impacts
of “high tech” or “gray” solutions are not limited to GHG emissions from increased
energy use. For instance, one POTW (Upper Blackstone Water Pollution Abatement
District, in Worcester, MA) determined that lower nutrient limits called for in a revised
NPDES permit, and installing the extra control systems needed to meet those limits,
would have the following impacts:

e 20% increase in power consumption

» 5 extra chemical tanker trucks per day

» Use of 150,000 gallons of methanol annually

* 50% increase in sludge and 400% increase in coal ash
» Use of more than 20 million cubic ft of natural gas

* 14% increase in NOx emissions from furnaces

B. Consideration of GHG emissions and other environmental impacts is not
precluded by the Clean Water Act, EPA’s regulations, or Agency guidance.

The focus of CSO controls is on achieving water quality standards. In determining how
to meet those objectives and how long it will take to do so, communities and EPA,
working as partners, have significant flexibility to consider a variety of factors. The CSO
Control Policy itself stresses that one of its key principles is “[p]roviding sufficient
flexibility to municipalities, especially disadvantaged communities, to consider the site-
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specific nature of CSOs and to determine the most cost-effective means of reducing
pollutants and meeting CWA objectives and requirements”.

The Policy calls for communities to consider a range of control options, and to consider,
as a factor in selecting the level of control “where the increment of pollution reduction
achieved in the receiving water diminishes compared to the increased costs.” Moreover,
the Policy discusses a range of factors to be considered in determining time schedules for
implementing controls, but does not specify how those factors should be weighed. There
is certainly no mandate in the Policy, or in EPA’s guidance documents implementing the
Policy, that communities, or EPA, should ignore other environmental impacts caused by
possible control options, including (but not limited to) climate change, in choosing
between options and determining appropriate timeframes.

Allowing consideration of resulting carbon footprint of a control measure and its ability
to adapt to climate change also is consistent with other EPA policies. For example,
Administrator Jackson has announced that EPA “must also recognize that climate change
will affect other parts of our core mission, such as protecting air and water quality, and
we must include those considerations in our future plans”*. EPA also has begun to
develop methods for assessing decisions for their climate change and adaptation
potential *°.

As long as the community can demonstrate that controls will allow water quality
standards to be met at some point in time in the future, the mandate in the statute as to
CSO control is met. Therefore, EPA has flexibility to base its policy choices (such as
schedule for implementation of overflow controls) on climate and other environmental
factors, in addition to Clean Water Act considerations. The same would be true for
SSOs: to the extent that EPA is currently addressing SSOs in an enforcement context,
there is ample discretion to consider climate and other environmental factors in
determining timeframes for reducing or eliminating SSOs and in developing and
implementing reasonable, cost-effective requirements within site-specific capacity,
management, operation and maintenance (CMOM) plans.

*8 See January 12, 2010, memorandum from Lisa P. Jackson to All EPA Employees.
http://yosemite.epa.gov/opa/admpress.nsf/3ee0a48cce87f7ca85257359003f533d/bb39e443097b5df5852576
29006a5a86!0penDocument

%% See June 2010 External Review Draft. A Method to Assess Climate-Relevant Decisions: Application in
the Chesapeake Bay, at http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=227483
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November 4, 2009

Cynthia Giles John C. Cruden

Assistant Administrator Acting Assistant Attorney General

Office of Enforcement and Compliance Assurance Environment and Natural Resources Division
1200 Pennsylvania Avenue, NW 950 Pennsylvania Avenue, NW

Washington, DC 20460 Washington, DC 20530-001

Dear Assistant Administrator Giles and Acting Assistant Attorney General Cruden:

After our meeting with you in February, the Mayors and their staff have been working diligently to
develop a series of recommendations on ways to increase CSO/SSO flexibility and still achieve our Clean
Water goals. I'm pleased to enclose these recommendations for your review.

As you can see, the policy options and their justifications are meant to further our productive dialogue
with EPA and DOJ, and serve as a statement of what our participating cities consider fair treatment,
within the current scope of existing federal law, EPA regulations and EPA Guidance including the CSO
Control Policy. At the same time these policy options will provide cities with relief from overly aggressive
enforcement at the Regional level by both Agencies, and still accommodate the Agency’s need to have
enforceable compliance to achieve water quality standards.

The USCM and its Member cities strongly urge the EPA and DOJ to issue a joint memorandum to all EPA
Regional Offices and DOJ attorneys incorporating the flexibility proposed in this document as available
policy options when negotiating sewer overflow controls with cities.

The USCM invites you both to join the Mayors to discuss this proposal at 1:30 PM on December 9, 2010
in Washington, DC at the St. Regis Hotel. Please contact Judy Sheahan of my staff at 202-861-6775 and
let her know if you will be able to participate in this meeting. Thank you for your consideration.

Sincerely,
'm cacilaro

Tom Cochran
CEO and Executive Director
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