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. SUMMARY OF DOI'S FINDINGS

The New York City Department of Health and Mental Hygiene (“DOHMH") is
responsible for regulating and inspecting food service establishments in New York City,
and enforcing the attendant provisions of the New York City Health Code. These
inspections are conducted by Public Health Sanitarians (“PHS”), and supervised by
senior PHSs and managers of the DOHMH.

On February 23, 2007, a number of television news programs ran stories about a
Kentucky Fried Chicken-Taco Bell restaurant (“KFC-Taco Bell”) located at 331 Sixth
Avenue in Greenwich Village. These news reports included video footage shot in the
evening after the restaurant was closed, and showed numerous live rats running
throughout the restaurant. The following day, the New York City Department of
Investigation (“DOI”) commenced an investigation after learning that DOHMH PHS
Cemone Thomas had inspected the KFC-Taco Bell the day before the news stories ran,
and gave it a passing grade. Dr. Thomas R. Frieden, Commissioner of DOHMH, had
also specifically requested that DOI investigate the circumstances surrounding this
inspection.

As part of this investigation, DOI reviewed all available records relating to
Thomas'’ inspection of the KFC-Taco Bell. DOI also reviewed other inspection records
and documents maintained by the DOHMH and reviewed the applicable provisions of
the New York City Health Code. In addition, DOI interviewed 10 witnesses, including
Thomas, other DOHMH employees with supervisory responsibility for this inspection and
employees of the KFC-Taco Bell.

Based upon this investigation, DOI has found the following: On January 22,
2007, the DOHMH received a referral from the NYC Mayor's Office of City Legislative
Affairs concerning a complaint made by a constituent to NYC Councilmember Maria del
Carmen Arroyo.! According to the referral, the constituent alleged that while eating at
the KFC-Taco Bell in Greenwich Village, a rat fell from the ceiling. The address of the
KFC-Taco Bell identified in the referral was incorrect, and the DOHMH did not identify
the correct location until on or about February 7, 2007. On that day, the complaint was
forwarded to Marina Politis. Politis is currently the Director of the Office of Customer
Service and Quality Improvement (“OCSQI”) of the Bureau of Food Safety and
Community Sanitation within the DOHMH. This unit is responsible, among other things,
for responding to any complaints about the condition of restaurants. OCSQI did not take
any substantive action in connection with this referral until February 22, 2007. In
addition, between December 23, 2006 and February 12, 2007, NYC 311 received four
calls about the KFC-Taco Bell, including a complaint from an anonymous caller who
alleged that an employee of the restaurant had been bitten by a rat. The DOHMH
responded to each of these calls by issuing a warning letter to the operator of the KFC-
Taco Bell requiring that the alleged conditions -- all of which pertained to complaints
about rats -- be remedied.

! Councilmember Arroyo represents the 17th Council District (Bronx) and is currently the Chair of
the Committee on Aging and a member of the Committees on Education, Health, Juvenile
Justice, Land Use, and the subcommittee for Landmarks, Public Sitting, and Maritime Uses.



On February 22, PHS Thomas was given the responsibility of inspecting the
KFC-Taco Bell in response to the complaint. The inspection assignment identified the
complaint as a “problem with mice, rodents, and dirt.”

PHS Thomas conducted an inspection of the KFC-Taco Bell beginning in the late
afternoon hours of February 22, 2007. At the conclusion of her inspection, Thomas
reported that she had found a hole, approximately 15 inches in diameter, in the ceiling of
the restaurant, and further reported to having observed a total of approximately 87 rat
droppings in three separate areas. She reported finding one set of fresh rat droppings
directly beneath the hole in the ceiling. The other sets of droppings were located on the
main floor under the cash register and on the basement floor under shelves where food
was stored. In her final report, Thomas also noted that the hole constituted a condition
“conducive to the existence of pest life.” However, as discussed in more detail in this
report, DOI has determined that Thomas significantly under-reported her findings.

Before Thomas began the inspection, she was instructed by a senior PHS to
phone in her results before finalizing the inspection. Thomas telephoned OCSQI from
the restaurant and communicated the findings noted above to Marina Politis via Carol
Feracho. However, Thomas admitted to DOI investigators that she failed to inform
Politis or include in her final inspection report that she actually observed four, not three,
separate areas of rat droppings. By her own admission, this additional set of droppings,
which she estimated to contain approximately 20 droppings, would have put the total
number of droppings at approximately 107, requiring that Thomas fail the restaurant.
She also admitted that she did not report food debris on the floor of the walk-in
refrigerator. In addition, two KFC-Taco Bell employees interviewed by DOl who were
present with Thomas during the February 22 inspection, including the Food Protection
Certificate Holder, each separately testified that Inspector Thomas actually observed
between six and eight separate areas of rat droppings. Under DOHMH guidelines and
the Inspection Scoring System for Food Service Establishments, which are discussed in
further detail in this report, the presence of more than 100 rat droppings requires that the
inspector fail the restaurant and could result in the DOHMH closing the restaurant
immediately.

After Thomas reported finding rat droppings in three separate areas with a total
of 87 droppings to Politis - instead of the six to eight areas that Thomas actually
observed - Politis instructed Thomas to give the establishment a passing inspection and
issue a notice of violation for the hole in the ceiling and for the three areas of rat
droppings. Based on those violations, a follow-up compliance inspection was not
required. Despite the combined evidence of potential rat infestation (i.e., numerous rat
droppings in three areas in the basement and on the main floors of the restaurant, in
conjunction with a large hole beneath which there were fresh droppings), Politis did not
instruct Thomas to conduct a full inspection of the establishment to determine if there
were other signs of infestation. Such an instruction is routine in cases where preliminary
findings suggest infestation and would have been the appropriate instruction here.
Politis also failed to correctly interpret DOHMH’s inspection scoring guidelines that could
have allowed the DOHMH to fail the restaurant even with the incomplete findings
reported by Thomas. Lastly, Politis failed to inform or contact a manager, who was still
present in the office, for guidance on how to handle this situation, which is an
established practice at the DOHMH.



The next morning, after the media had ran the video footage of rats running
throughout the restaurant, the DOHMH conducted a full inspection of the KFC-Taco Bell.
That inspection found numerous violations, including 28 points for rodent droppings, and
5 points for conditions conducive to rodent life. In all, the inspector found violations
totaling 106 points and ordered that the restaurant be closed. The DOHMH website
currently reports the point totals for 762 restaurants that have failed inspection. There
are only 8 restaurants reported on the website with a greater number of violations points
than the 106 received by the KFC-Taco Bell; and, in general, any point accumulation
over 28 is considered significant; any point accumulation over 75 is considered
significant enough to prompt a conversation with supervisors about closing the
establishment.

In short, DOI's findings support that Thomas failed to report her actual
observations to both her DOHMH supervisors and in the notice of violation -- findings
that, if truthful, would almost certainly have led to the closing of the KFC-Taco Bell that
evening. In addition, Thomas’ testimony under oath during the course of DOI's
investigation concerning what she observed at the KFC-Taco Bell during her inspection
was not credible in a number of material respects. Finally, DOI's investigation revealed
that Politis failed to properly supervise the inspection in light of the reported evidence of
potential infestation.

This report is organized as follows: Section Il provides an overview of the
relevant DOHMH rules and regulations. Section Il outlines the inspection findings as
reported and documented by PHS Thomas on the evening of the inspection. Section IV
summarizes the testimony given by PHS Thomas, Politis and other witnesses
interviewed as part of this investigation. Finally, Section V outlines DOI's conclusions
and recommendations to date.

Il. DOHMH REGULATIONS AND INSPECTION SCORING SYSTEM
Pursuant to Chapter 22 of the New York City Charter, the DOHMH has the
jurisdiction to regulate all matters affecting the health of New York City residents,

including the authority to inspect and regulate food service establishments.

A. Article 81 of the New York City Health Code

Article 81 of the New York City Health Code, set forth in Title 24 of the Rules of
the City of New York, outlines the regulations relating to the operations of food service
establishments so as to prevent public health hazards. The Article is consistent with
federal guidelines on the control of health hazards and the provisions of the New York
State Sanitary Code dealing with food service establishments.

Article 81 requires, among other things, that food service establishments be kept
free of rodents and of any condition conducive to rodent life. Furthermore, Article 81
gives the DOHMH the authority to make determinations on whether the operation of a
food service establishment may be detrimental to the public health and, if so, to take any
and all actions necessary to protect the public health.



B. Chapter 23 of the Rules of the City of New York

Chapter 23 of the Rules of the City of New York (“RCNY”) entitled Food Service
Establishment Inspection Procedures, sets forth the rules that apply to the conduct of the
inspections of food service establishments by employees of the DOHMH. These rather
complicated rules require inspectors to use a point system and arrive at a numerical
score at the end of each inspection. Each violation is assigned a base point value,
which then falls into a certain Condition level, ranging from Condition I, the least serious
condition with the lowest (base) point value, through Condition V, the most serious
condition with the highest point value. For example, if an inspector finds one improperly
stored toxic chemical during an inspection - which is considered a critical violation by the
DOHMH, the procedures assign that violation a Condition level | worth 7 points. If two
improperly stored toxic chemicals are found, the guidelines define this as a Condition
level 1l for the violation and assign 8 points. In this example, the more improperly stored
chemicals that are found, the higher the Condition level and the greater the points. In
short, this system defines conditions and adds additional points to an initial base
number, when necessatry, to reflect the severity of the violation.

Under this point system, a total of 28 points or more is considered a “failed”
inspection, which requires a compliance inspection by the DOHMH and can, under
certain circumstances, lead to the closing of a food service establishment and/or the
commencement of a proceeding to revoke or suspend a permit. For most violations that
are classified at a Condition V level, the scoring system automatically assigns 28 points,
resulting in an automatic failure of the inspection. A failure of inspection, however, may
or may not result in a closure. When an establishment has failed an inspection but is not
closed, it is required to remediate the violations and undergo a follow-up inspection
known as a compliance inspection.

C. Inspection Scoring System for Food Service Establishments

Chapter 23 of the RCNY also contains scoring grids and a worksheet that set
forth the point value and condition severity levels for violations. The grids and worksheet
form the basis of and are incorporated into the DOHMH’s Inspection Scoring System for
Food Service Establishments, a guide issued by the DOHMH’s Bureau of Food Safety
and Community Sanitation (“BFSCS”) for use by the public and BFSCS staff, including
PHS, supervisors and managers in carrying-out their inspection responsibilities. The
guide identifies violation codes, points and condition levels; and, ultimately, is used to
ascertain the total number of points at the conclusion of an inspection.



The table below is an example of one such grid taken from the DOHMH's
Inspection Scoring System for Food Service Establishments.? This portion of the scoring
grid sets forth the parameters and findings needed to reach a Condition V level for the
Critical Violation 4L, which relates to evidence of rats at a food service establishment.

Violation Condition V

4L | Evidence of rats or live rats
present in facility’s food
and/or non-food areas

Three or more live rats and/
or greater than 100 rat
droppings; and/or other

conditions exist conducive
to infestation of rats,

i.e., holes/openings, water,
food, unused equipment/
material. Inspector must
call office to discuss closing
or other enforcement
measures.

Under the Inspection Scoring Worksheet insert of the Inspection Scoring System
for Food Service Establishments, a 4L violation at Condition V is assigned 28 points and
is considered an automatic failure of the inspection.® As the above grid makes clear, a
Condition V violation is met when more than 100 rat droppings are observed; and/or
when other conditions exist conducive to infestation of rats, including holes and
openings. This grid also makes clear that the presence of these conditions requires the
inspector to contact the office to discuss closing the restaurant or pursuing other
enforcement measures.

A DOHMH PHS uses a handheld computer to enter information during the
course of an inspection. The device, which is referred to as the Food Inspection
Handheld Computer Application (FIHCAP), accepts the findings entered by the PHS and
tallies points automatically. The total points will obviously be wrong if the PHS does not
truthfully input all of his/her findings. Notably, the computer does not automatically
identify the condition level of a violation. The condition level must be selected and
entered by the PHS. A PHS also has a handheld printer, which is used to print out the
violations at the conclusion of inspections, which are then given to the establishment. In
order to issue a violation, a PHS must obtain a docket number by calling the DOHMH
Administrative Tribunal. The Administrative Tribunal conducts administrative hearings of
violations issued by the DOHMH, and docket numbers are assigned and used to track
violations through the system. Once a PHS has obtained a docket number, the
information is entered into FIHCAP using the handheld computer. A violation can then
be printed and issued. When a docket number is needed after regular business hours,
the PHS is instructed to telephone the DOHMH office to obtain one of a group of docket
numbers that are reserved and available for after-hours violations.

Further, under DOHMH regulations, a person who is charged with supervising
the operations of a food service establishment is required to have obtained a Food
Protection Certificate issued by the DOHMH after successfully completing a course in
food protection, and after passing a written exam administered by the DOHMH. A

2 See Exhibit 1 attached hereto.
3 See Exhibit 2 attached hereto.



person holding such a certificate must be on the premises and supervise all food
preparation activities during all hours of operation of a food service establishment.

Il. INSPECTION REPORT OF PHS CEMONE THOMAS

On February 22, 2007, PHS Thomas prepared an Inspection Report and a Notice
of Violation following her inspection of the KFC-Taco Bell.* Both documents reflect that
Thomas’ inspection began at 4:54 p.m., and that the Notice of Violation was issued at
6:22 p.m. These documents identify ADF Fifth Operating Corp., (“ADF”) as the owner of
the establishment. The report classified the inspection activity as a “General Complaint,”
which means that the inspection was conducted in response to a complaint, rather than
the result of a full annual inspection or an initial inspection.

According to Thomas’ report, the Food Protection Certificate (“FPC”) holder
present at the time of the inspection was Khaled Elsayed.

The Notice of Violation charged ADF with four violations:

1) Facility conditions conducive to the existence of pest life
observed in that one large hole approximately 15 inches
observed on ceiling above hot water heater in dishwashing area
in kitchen;

2) Rat activity present in that approximately 25 to 31 fresh rat
excreta observed on floor under cash register in front of food
prep/service area;

3) Rat activity present in that approximately 31 fresh rat excreta
observed on floor under canned food storage shelves in
basement; and,

4) Rat activity present in that approximately 20 to 25 fresh rat
excreta observed on floor under hot water heater in
dishwashing area in kitchen.

Thomas identified the first violation as an “8A” violation and classified it as a
Condition | violation for a facility not being vermin proof and the presence of one or two
holes or openings. Under the Inspection Scoring System for Food Service
Establishments, this resulted in two violation points. Thomas classified the remaining
three violations as “4L" violations and classified those as Condition IV violations for
evidence of rats in facility’s food and/or non-food areas and the presence of less than
100 rat droppings. Under the scoring system, this resulted in a total of 8 violation points.
Thus, Thomas’ Inspection Report documented a total of 10 violation points and her
Notice of Violation reflected that a follow-up compliance inspection was not necessary.
Under the applicable regulations, a compliance inspection is only triggered if an
inspection results in 28 or more points.

Under the DOHMH's designation system for the results of an inspection, Thomas
ultimately designated the result of this inspection as an “Action U,” which indicates that a

* See Exhibit 3 attached hereto.



notice of violation was issued; that the establishment passed the inspection; and that a
compliance inspection would not be scheduled because the restaurant did not receive a
failing score.®> Although a compliance inspection is not triggered under these
circumstances, the establishment must remediate the violations immediately to be in
compliance with the relevant health code and regulations. However, the DOHMH does
not require the restaurant to certify that violations have been corrected. As a result, this
aspect of the process operates on an honor system. Every establishment is subject to
an annual inspection, but depending upon when the violations were identified, there
could be a considerable period of time before the restaurant is inspected again.

The DOHMH classifies an inspection as an “Action F” when a restaurant fails an
inspection (28 points or more) but is allowed to continue operating after a notice of
violation has been served. Under these circumstances, the restaurant must undergo a
follow-up Compliance Inspection by DOHMH. The DOHMH makes an effort to complete
the Compliance Inspections within 30 days of the failure, although this 30-day period is
not required by the relevant regulations. On average, the DOHMH conducts Compliance
Inspections within 14 to 15 days of the failing inspection.

When a restaurant inspection results in an “Action F,” there is no posting or other
public notice affixed to or posted in the establishment itself alerting the public to the fact
that the restaurant has failed inspection. The results of such an inspection appear on
the DOHMH website, but only if the underlying inspection was a “full” inspection - such
as the annual DOHMH inspection that all food service establishments must undergo.
The results of these inspections are updated on a weekly basis on the DOHMH website.
Under current DOHMH procedures, if a “complaint” inspection results in an “Action F,”
this information is not posted in the establishment or on DOHMH’s website. Accordingly,
had Thomas’ inspection of the KFC-Taco Bell resulted in an “Action F,” there would have
been neither a public notice nor a posting on the DOHMH website.

If an inspection results in a failing grade (28 points or more), the DOHMH may
take action up to and including closing the food service establishment - a step that is
referred to as an “Action G.” The DOHMH makes a decision to close a restaurant based
on a number of factors, but the determining guide is whether or not the conditions
constitute uncorrected or uncorrectable public health hazards. Individual violations that
constitute “public health hazards” are specifically identified in the DOHMH Inspection
Scoring System; however, even violations not specifically categorized as public health
hazards can, when considered in combination with other conditions and/or violations,
constitute an overall public health hazard, and the Department can close a restaurant
under such circumstances. For example, although the two violations cited in Thomas’
report (8A and 4L) are not, by themselves, identified as “public health hazards” in the
DOHMH Inspection Scoring System, the combination of such violations may constitute
evidence of infestation of rats and may lead the Department to close a restaurant.
Evidence of rat infestation, along with other factors that suggest poor sanitary conditions,
would be cause for the DOHMH to consider closing a restaurant on the basis that the
continued operation of the establishment would pose an imminent hazard to public
health.

® See Exhibit 4 attached hereto.



V. SUMMARY OF WITNESS INTERVIEWS

DOI interviewed relevant employees of both the DOHMH and the KFC-Taco Bell
in connection with this investigation. The following is a summary of those interviews:

A. Public Health Sanitarian Cemone Thomas

DOl interviewed Thomas on February 27, 2007, and again, under oath, on March
13 and 28, 2007. Thomas has been a PHS with the DOHMH since September 2005.
She completed a three and a half month training provided by the Department and began
inspecting restaurants on her own in June 2006. Since becoming a PHS, Thomas has
been assigned to the Initials Unit of the Bureau of Food Safety and Community
Sanitation, where she primarily conducts full inspections of restaurants.

Thomas graduated from the College of Staten Island with a Bachelor of Science
in Biology in 2003. Before joining the DOHMH, she worked for several years as a quality
control inspector for a number of pharmaceutical companies.

In the afternoon of February 22, 2007, Thomas received a call from Laura Gore,
a Senior PHS who works in the complaints section of OCSQI, who instructed Thomas to
conduct an inspection of the KFC-Taco Bell in response to a complaint of “mice, rodents
and dirt” at the restaurant. According to Thomas, Gore told her that the inspection must
be conducted that day. Gore also told Thomas to call the office and report the results
when she was finished with the inspection. Thomas could not recall whether she was
instructed to report her findings to Politis or to Carol Feracho, another senior employee
of OCSQI.

Thomas testified that she arrived at the KFC-Taco Bell at approximately 4:45
p.m. and began her inspection. Thomas first met with Khaled Elsayed, the Food
Protection Certificate holder, who accompanied Thomas throughout her inspection.

According to Thomas, she began her inspection in the main kitchen and food
preparation area of the restaurant on the main floor. In the kitchen, she identified 20 to
25 fresh rat droppings on the floor near a hot water heater that was located under a 15
inch hole in the ceiling. The second area, where she found approximately 31 fresh rat
droppings, was near the food preparation/customer service area under the cash register.
Thomas testified that she then went downstairs to the basement, where she observed,
coincidentally, approximately 31 fresh rat droppings by a storage rack that held juice.

Thomas testified that although she did not observe any live rats during her
inspection, Khaled Elsayed told her that rats do come through the hole in the ceiling
above the hot water heater, and that they do come out at night. Elsayed told Thomas
that once they closed the store at night, the rats come out.

During her first interview with DOI, Thomas was asked whether she had
observed any other violations in the basement. In response, Thomas admitted that while
coming down the stairs to the basement, she observed approximately 20 additional fresh
rat droppings by a carbon dioxide tank, which she did not cite or include in her report.
With that additional finding, Thomas observed a total of 107 droppings, not the 87 she
reported and cited in her notice of violation. Thomas initially testified that she did not



know why she failed to cite the additional rat droppings, but later in the interview claimed
that she was talking with Elsayed during the inspection and may have been “thrown off”
and “didn’t remember to document” the droppings. In her second interview with DOI,
Thomas changed her testimony, claiming that the rat droppings she saw by the carbon
dioxide tank were “stale.” Under the Scoring System, a Condition V violation for rat
droppings makes no distinction between fresh or stale droppings. Thomas admitted that
she did not previously tell DOHMH about this additional fourth set of droppings, claiming
that she had just remembered them for the very first time during her testimony with DOI
investigators.

Thomas also admitted that before she went to the basement, she inspected a
walk-in refrigerator and noticed a small amount of food debris on the floor of the
refrigerator. Thomas stated that she did not cite the condition because “it wasn’t
extensive” however, she acknowledged that it was a violation that could be relevant to
“vermin activity.”

Thomas testified that when she finished her inspection, she entered her findings
into the handheld computer assigned to her by the DOHMH. She then called the
DOHMH to obtain a docket number for her violation and report her findings. Based on
the information Thomas entered in her computer, the inspection totaled 10 points, and
based on the number of total droppings, Thomas assigned the rat dropping violations
(“4L”) a condition Level IV. Thomas stated that as a result of her findings she deemed
the complaint to be substantiated, but it resulted in an “Action U,” meaning a notice of
violation was served, but no re-inspection scheduled.

At approximately 6 p.m., Thomas telephoned OCSQI to report her findings.
Carol Feracho answered the phone, and Thomas read Feracho her findings of three
areas with approximately 87 droppings. Thomas testified that Feracho was, in turn,
relaying the results of the inspection to another staff member, which DOI later
determined was Politis. According to Thomas, she had several calls back and forth with
Feracho, and at one point, Feracho asked her if there were any other violations in the
restaurant. Thomas told her there were not. In another call, Feracho stated, “We need
to give them an ‘F. We need to get back out there, so we can do a follow-up
inspection.” Thomas testified that she told Feracho that she only had 10 points.
Thomas claimed that she then asked Feracho if she wanted her to do a full inspection.
Thomas stated that Feracho put her on hold, returned to the line and then told her to
“print out” her report (issue the violation) and have the operator sign it. In this case,
Elsayed, as the Food Protection Certificate holder, signed the violation.

Thomas testified that when Feracho told her that she wanted to “give them an F,”
she did not mention the other area of fresh rat droppings that she had observed on the
floor near the carbon dioxide tank, or the food debris in the refrigerator that she had
seen but had not recorded, claiming she did not recall them at that time. When asked if
reporting these other findings would have resulted in a failing grade, Thomas testified,
“Maybe it would have.” Thomas later testified that she did not inform Feracho of these
two other observations because she was “only concentrating on the complaint.” As
previously mentioned, the inspection assignment identified the complaint as a “problem
with mice, rodents, and dirt.” Further, Thomas admitted that she did not inform Politis,

® As noted above, an Action “F” is a disposition where the establishment is deemed to have failed the
inspection, a notice of violation has been issued and a follow-up re-inspection is to be scheduled.



Feracho or anyone else at DOHMH of the statements made by Elsayed about rats using
the hole in the ceiling and coming out at night.

Thomas insisted that she did not receive a bribe or anything of value from
anyone at the KFC-Taco Bell for the purpose of influencing the results of her inspection.
She further claimed that she did not under-report the findings of her inspection in order
to avoid giving the KFC-Taco Bell a failing grade so that she would not be forced to work
late closing the restaurant. At her final interview with DOI, Thomas testified under oath
that her prior testimony in which she stated that that she had only observed four areas of
rat droppings, for a total of approximately 107 droppings, was accurate and truthful.

B. Khaled Elsayed

DOl interviewed Khaled Elsayed under oath on March 19 and 22, 2007. Elsayed
is both the DOHMH Food Protection Certificate holder and general manger of the KFC-
Taco Bell franchise located at 311 Sixth Avenue. Elsayed has worked as a manager in
the fast food business for the past 13 years.

Elsayed testified that on February 22, 2007, between 4:30 p.m. and 5:00 p.m.,
Inspector Thomas came to the restaurant and conducted an inspection. Thomas did not
offer an explanation as to what had prompted the inspection. Elsayed did not recall
Thomas stating that the inspection had been prompted by a complaint.

Elsayed testified that he was with Thomas during most of the inspection.
Elsayed stated that Thomas began on the KFC-side of the restaurant, where she went to
the dishwashing area, and pointed out a hole above the dishwasher area behind the
sink. According to Elsayed, Thomas told him that he needed to fix the hole. Elsayed
told Thomas that they had a person making repairs, and that this person had gone to
Home Depot to buy material, including sheetrock, to cover the hole. Elsayed promised
Thomas that the hole above the dishwasher would be repaired by the following day.

Elsayed testified that when he accompanied Thomas to the basement, she
identified “mouse” droppings. Elsayed accompanied Thomas from the basement to the
Taco Bell area, where she went around a machine with the flashlight and stated “you
have mouse droppings.”

Elsayed recalls that Thomas issued violations totaling 10 points, and his memory
was that the violations were for: (1) the hole above the dishwasher area behind the sink,
(2) mouse droppings under the cash register, (3) mouse droppings in the basement, and
(4) mouse droppings on the Taco Bell side of the establishment.’

Elsayed testified that when he accompanied Thomas down the stairs to the
basement, she pointed out a storage area on the right side of the steps leading to the
basement, and that she noted rodent droppings underneath a food storage shelf.
According to Elsayed, in the basement, there are carbon dioxide tanks on the right-hand
side. Elsayed recalled that Thomas pointed out areas in the basement where mouse

" Thomas’ written violation in fact cites “rat” not mouse activity. Furthermore, it should be noted that
under the Inspection Scoring Worksheet and the Inspection Scoring System for Food Service
Establishments, the condition parameters and violation point totals for a “mouse” violation (4M) are nearly
identical in all respects to those for a “rat” violation (4L).
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droppings were evident.

Elsayed testified that Thomas identified six different locations where droppings
were evident. On each occasion, Thomas told Elsayed that he needed to clean them
up. Elsayed informed DOI that on occasions when Thomas pointed out areas of
droppings, he instructed Charlie Rivera, a member of his staff, to sweep and clean the
area as they were going through the inspection.

Elsayed testified that he was with Thomas every time she pointed out areas of
mouse droppings, and that there were many more areas where she had indicated
droppings compared to what was documented on the inspection report. Elsayed did not
observe Thomas to be distracted or in a rush.

According to Elsayed, besides the six areas of droppings that Thomas indicated,
he did not recall that she pointed out food debris on the floor around the walk-in
refrigerator, and does not remember specifically on that day if there was debris.

Elsayed insisted that the problem was mice, not rats, and does not remember
telling the inspector that the establishment had a rodent problem. However, Elsayed
acknowledged being aware of a rodent problem because he had observed droppings,
and stated that he informed his boss about the hole above the dishwasher area and was
told to get someone to fix it, which he did. Elsayed also acknowledged having seen
small mice prior to the February 22, 2007 inspection.

Elsayed does not recall telling Thomas that he saw rats/mice coming out at night
in the store and does not recall telling Thomas that he saw mice coming out of the hole
above the dishwasher.

Elsayed testified that Thomas never asked for anything (food, money, anything of
value), and he never gave her anything. Before Thomas gave him the inspection report,
Elsayed did not know whether the restaurant would fail. When asked by DOI
investigators if he thought it was unusual that Thomas only indicated having observed
three areas with droppings, when she had actually pointed out six areas during the
inspection, Elsayed stated that at the time “it never came to his mind.” Elsayed claimed
that all he does is read the report, sign it and forward it to his boss.

C. Charlie Rivera

DOI interviewed KFC-Taco Bell employee Charlie Rivera under oath on March
23, 2007. This interview was conducted at the KFC-Taco Bell restaurant.

Rivera testified that he was working at the KFC-Taco Bell restaurant on February
22, 2007, when the restaurant was inspected by Thomas. During the inspection, Khaled
Elsayed, the manager and Rivera’s boss, instructed Rivera to accompany him and
Thomas so that he could clean-up areas identified by Thomas as they went through the
inspection.

During the interview, Rivera took DOI investigators around the food service
establishment and identified a total of eight areas where the inspector had pointed out
rat droppings during the inspection. Rivera testified that the areas included: 1) under the
cash register; 2) in between the sink and desk/computer area; 3) behind the railing, near
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the stairs; 4) by the carbon dioxide tanks in the basement at the bottom of the stairs; 5)
in the basement to the right of the second set of steps when you enter the storage area
of the basement; 6) in between the heating cabinet and the stand up refrigerator on the
right side of the kitchen; 7) a table located in the dining area of the restaurant; and, 8)
another table in the dining area of the restaurant - a table that the inspector sat at to
prepare her report.

Rivera testified that Elsayed directed him to clean and sanitize the first six
locations after Thomas had pointed out rat droppings to Elsayed.

Rivera testified that toward the end of the inspection, Thomas entered the
seating/dining area and sat down to prepare her report. Rivera informed DOI that at that
time Thomas pointed out additional rat droppings around two tables (the remaining two
areas) and instructed Rivera to clean the areas. Elsayed was not present when Thomas
pointed out these two additional areas to Rivera.

D. Carol Feracho

DOl interviewed Feracho on February 28, 2007. Feracho is an Associate Public
Health Sanitarian, Level | employed by the DOHMH in the OCSQI. Feracho reports to
Marina Politis, the director of OCSQI.

Feracho stated that on February 22, 2007, she was out in the field from
approximately 11:00 a.m. until 4:30 p.m. When she returned back to the office, Politis
was interviewing a candidate for inspector positions. According to Feracho, at
approximately 5:30 p.m., a call came in from a PHS who had inspection results. The call
was passed to Feracho. The call was from Thomas, who informed Feracho that she had
been given a complaint inspection by PHS Laura Gore and that she had just called her
own unit and obtained a docket number for her violation. The inspection was in
connection with a complaint about the KFC-Taco Bell.

Feracho told DOI that Thomas reported her findings, stating that she identified 20
to 35 rat droppings under the customer counter, 20 to 35 near the sink area, and 20 to
35 near dry goods storage. According to Feracho, she told Thomas not to leave the
area. Feracho then went to Politis and stated something to the effect of, “It looks like
we have a possible closing.” Politis agreed. Feracho stated that Politis told her to call
Thomas back and to get the exact details of the violations. Politis also commented at
that time that this was an inter-governmental complaint, which indicated to Feracho that
it had come in from City Hall, a councilmember or other elected official. Feracho
contacted Thomas and learned that she had also observed a hole in the ceiling
approximately 15 inches in diameter. As Thomas reported her findings, Feracho wrote
them on the complaint papers, which she handed to Politis during their discussion.?
Feracho observed Politis write the results down on a yellow notepad. At or about this
time, Feracho again contacted Thomas and informed her that it “looks like it's going to
be a closing . . . it looks like a possible G.™

8 See Exhibit 5 attached hereto. Feracho’s notes, which she provided to DOI subsequent to her interview,
indicate that Thomas reported the 15” hole and three areas of rat droppings: 1) 20-35 by the counter; 2) 20-
25 by the dishwasher; and, 3) 20-35 in the basement. It appears that Thomas’ actual report of droppings by
the dishwasher was 20-25, rather than 20-35 as indicated by Feracho.

° An Action “G” refers to the closing of a food service establishment by DOHMH.
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According to Feracho, Politis then called someone on her own phone line and
told whomever she was speaking with about the results. Feracho stated that she heard
Politis say, “This doesn’t look good; it's an inter-governmental.” Feracho claimed that
she heard Politis discuss the number of points of the inspection and at one point say,
“But | thought it was 100 mice droppings in one area.” Feracho observed that Politis
was reviewing the DOHMH scoring handbook while she was having this conversation,
which Feracho later learned was with another Associate PHS Level Ill, Wilma Arce,
someone at the same level as Politis.

Arce was interviewed by DOI and did confirm having a telephone conversation
with Politis. Arce informed DOI that Politis discussed with her the point total and
conditions as reported by the inspector.

Feracho told DOI that she heard Politis say to the other person on the telephone,
“Maybe we can give it an ‘F’ and just go back tomorrow.” She overheard Politis say that
she could not close the restaurant based on “9 points” and a “75 average” of droppings,
which made it a Condition IV violation. She further heard Politis say that she felt
“uncomfortable” because it was an inter-governmental complaint. According to Feracho,
75 was the average Politis determined based on the three ranges of rat droppings.

Feracho stated that she stayed on the phone with Thomas while Politis continued
to speak with Arce. Feracho informed DOI that at Politis’s instruction, she contacted
Thomas and asked her if there were any other violations, if there was anything else that
she had found, and if she had checked the basement. According to Feracho, Thomas
told her there were no additional findings.

Feracho stated that Politis never spoke to Thomas directly nor did she ask about
adulterated food. Feracho claimed that at one point in the discussion she asked Politis,
“Why don’t we just have her do a cycle?” Thereafter, Politis ended her conversation with
Arce and told Feracho to tell Thomas to “just give the operator the report” - which meant
to issue the violation as reported by Thomas. Feracho informed DOI that, in her opinion,
there were signs of infestation as reported by Thomas and she felt the restaurant should
have failed; and that Politis should have sought the guidance of Beth Torin or Bob
Edman, both of whom are managers in the Bureau and have the authority to review and
approve the closing of a food service establishment.

E. Marina Politis

DOI interviewed Politis on March 1, 2007, and again, under oath, on March 8,
2007. Politis is the Director of OCSQI under the BFSCS of the DOHMH. Politis has
been employed with the DOHMH for approximately seventeen years and has worked for
several divisions in the BFSCS. Among other things, Politis, as the Director of OCSQI,
is responsible for handling complaints about food service establishments. These
complaints come from a number of sources, including the NYC 311 system, the nyc.gov
website and those routed through the DOHMH's Bureau of Inter-governmental Affairs.

According to Politis, on or about February 7, 2007, she received an e-mail from

John Johnston, of the DOHMH’s Bureau of Inter-governmental Affairs, in which Johnston
wrote the following:
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Councilmember Arrayo [sic] received a complaint about KFC/Taco Bell
at 311 6 Avenue, Manhattan. They have a problem with mice, rodents,
and dirt.*°

Politis stated that she forwarded the e-mail to Mirian Martinez, the Associate
Director of OCSQI, with a request that she schedule an inspection and provide the
results to Johnston.** Politis informed DOI that she did not hear anything further on the
matter until on or about February 21, 2007, at which time Johnston sent her another e-
mail indicating that the inspection would need to be done soon.*

Martinez was interviewed by DOI, and although she ultimately found the
February 7, 2007, e-mail in the “archive” of her DOHMH e-mail system, she testified that
she did not remember receiving the e-mail, and she believes that it was sent at or about
the time that the DOHMH was migrating from one e-mail system to another.*?

Politis stated that on February 22, 2007, PHS Thomas was assigned to the
inspection of the KFC-Taco Bell in Manhattan, in response to the complaint. According
to Politis, the work load of her unit is such that they routinely reach out to other parts of
BFSCS to get help from other groups to perform complaint inspections. In this case,
Thomas, who was already in the field conducting inspections in Manhattan, was
borrowed from the Initials Unit of BFSCS and assigned the complaint by Laura Gore, a
Senior PHS in Politis’ group. Gore instructed Thomas to call her results in to Politis
when she was done with the inspection.

Politis testified that at or about 5:50 p.m., Thomas called OCSQI to report the
results of her inspection at the KFC-Taco Bell. According to Politis, the call was taken
by Carol Feracho, who came into Politis’ office while she was on the line with Thomas.
Politis stated that she wrote on her notepad the results that Feracho repeated from
Thomas: 3 sets of rat droppings, between 20 to 35 droppings each; and a 15” hole in the
ceiling of the restaurant.** Politis testified that although she initially wrote down “20-35"
three times in her notes, she knew one of the ranges was actually 20-25, because that is
what Feracho wrote in the notes that she showed her - notes that Feracho took based
on what Thomas had reported.

Politis testified that in assessing the results she did not use the higher number of
rat droppings reported by Thomas, but rather used her own system of averaging the
median. In doing so, she came up with a total of 76 rather than 95, which would have
been the total of 35, 35 and 25. Politis admitted that averaging is a system she uses
and is not an established DOHMH policy or procedure.

Politis stated that she looked at the scoring book and concluded a score of 8
points for the rat droppings and 1 point for the hole in the ceiling. Politis admitted that at
one point she told Feracho, who was still in contact with Thomas by telephone, that she

10 See Exhibit 6 attached hereto.

1 See Exhibit 7 attached hereto.

12 See Exhibit 8 attached hereto.

3 DOI confirmed that there was such a migration at or about the time of the February 7 e-mail; and
although there is a record of the e-mail having been technically sent and received in the system, DOI has
been informed that it could have been overlooked due to e-mail migration issues.

14 See Exhibit 9 attached hereto.
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was uncomfortable with the situation and that they should “give it an F and get back at
it.” She conceded that at one point she told Feracho that “it looks like a lot of droppings.”

Politis told DOI that at this point, she called Wilma Arce, Director of the Office of
Compliance and Code Enforcement, for assistance. According to Politis, Arce told her to
ask Feracho to ask Thomas whether there were any other rat droppings, contamination
of food, or holes to increase the number of violations. When Feracho did this, Thomas
answered “N0” to their questions.

Politis testified that she continued to read the scoring book and recalled thinking
that it seemed like numerous rat droppings were found, but that Condition V indicated
that the droppings had to be in one particular area. During her interview with DOI, Politis
was asked to read the parameters for Condition V of a rat dropping violation (4L) in the
DOHMH'’s Inspection Scoring System for Food Service Establishments, which state:

“...greater then 100 rat droppings and/or other conditions exist conducive to
infestation of rats, i.e., holes/openings, water...”

Politis admitted she was confused by these conditions and stated that she may
have been able to fail the restaurant based on Thomas’s findings of the hole in the
ceiling in conjunction with the other conditions.

Politis stated that although she may have been able to fail the restaurant, she
feels that Thomas did not search enough for other critical violations. However, she
acknowledged that she neither ordered Thomas to conduct a full inspection nor spoke to
her directly.

Politis testified that she did not reach out to a manager for an opinion and
guidance as to what she should do, and she acknowledged that doing so is an
established practice within the Bureau. Politis further admitted that Robert Edman, a
DOHMH Assistance Commissioner of BFSCS, was still in the office at the time and had
the authority to provide her guidance and make decisions - including whether to fail an
inspection and/or close a food service establishment.

Politis testified that she authorized the inspection to pass with the issuance of the
violation, but she planned on going back out to the restaurant the following morning.
Politis stated that, looking back on the situation now, she would not have given the
restaurant an “Action U” (a passing grade).

Politis denied that she failed to take steps to fail or close the restaurant because
it could have caused her to stay in the office longer that evening.

At the conclusion of the interview, Politis informed DOI that she, Arce and Edman
took the subway from the office together that evening, but she did not mention anything
about the inspection to Edman.

Both Edman and Arce were interviewed by DOI, and both stated that the topic of
the inspection was not discussed at anytime during their subway ride together. During
his interview, Edman informed DOI that he was, in fact, still in the office at the time
Politis was apparently making the decision about the inspection; and that had he been
contacted by Politis with the findings reported by Thomas, he would have moved
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towards closing the establishment by having Thomas conduct a more thorough
inspection.

V. CONCLUSIONS AND RECOMMENDATIONS

DOIl's investigation has determined that Thomas observed at least four, and
perhaps as many as six to eight separate areas of rat droppings during her inspection,
but she only reported three areas of droppings. In doing so, Thomas significantly under-
reported the approximate number of rat droppings in preparing her inspection report and
notice of violation. Furthermore, she compounded her misrepresentation by failing to
report and disclose the true conditions she observed when she reported her findings to
her supervisors at DOHMH. Even with the one additional area of droppings that Thomas
has admitted that she did not report, the total number of rat droppings would have met
the parameters for a Condition Level V, resulting in an automatic failure of the inspection
and a likely closure of the restaurant.

The combined evidence of the true conditions of the restaurant at the time of
Thomas'’ inspection indicated a significant infestation of rats, and the inspector’s failure
to take proper action and truthfully report her findings constitute a gross dereliction of her
duties as a Public Health Sanitarian.

Furthermore, Thomas repeatedly asserted under oath that, other than the four
identified areas, she did not observe any additional areas of rodent droppings. This
testimony is directly contradicted by two separate witnesses, Elsayed and Rivera, both
of whom have measurable credibility to the extent that their admissions as to the true
number of rodent droppings can reasonably be said to have been made against their
own interests.

To date, there is no evidence to indicate that Thomas failed to report the true
conditions she observed during her inspection as a result of her having received a bribe,
gratuity or anything else of value. Rather, the facts and circumstances suggest that
Thomas’ actions may have been motivated by a desire to conclude the inspection and
avoid the additional time that further enforcement steps would necessarily have required.

In light of the findings of this investigation, DOl recommends that Thomas’
employment with the DOHMH be terminated.

DOI's investigation also supports that Politis failed to take reasonable
supervisory steps to further investigate the findings reported by Thomas. She was
certainly hampered by Thomas’ failure to fully and truthfully disclose the extent of the
conditions, but Politis should have instructed Thomas to conduct a full inspection in light
of the fact that the conditions Thomas did report were highly suggestive of an infestation.
Furthermore, contrary to long-standing practice, Politis failed to seek the advice and
direction of her superior, who was present and available at the time of these events.

In light of these findings, DOI recommends that the DOHMH re-instruct all Public
Health Sanitarians of the Bureau of Food Safety and Community Sanitation that they are
required to accurately report and cite all violations observed during the course of an
inspection - whether incident to a “complaint” or “full” inspection, including but not limited
to, all rodent violations.
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For inspections that result in the issuance of a notice of violation, but where the
restaurant is permitted to continue operating without a scheduled Compliance Inspection
(classified as an “Action U” disposition), the Department should consider implementing a
system under which restaurant operators are required to submit a certification or other
written verification that they have remedied the cited violation. The requirement of a
written certification should enhance compliance with a program that presently relies, in
part, on an honor system. This requirement should provide restaurant operators with the
incentive to remediate violations quickly. This is particularly important in cases where
the restaurant’'s annual inspection will not be conducted for some time. Furthermore, in
the event that the operators do not comply or file false certifications, these actions could
form the basis of enforcement actions, including criminal investigations and referrals for
prosecution in cases where operators have filed false certifications with the City. Finally,
having restaurant operators certify that cited violations have been cured would provide
both DOI and the DOHMH with a source of targets for “double-check” inspections to
verify compliance, uncover fraud or identify unabated health hazards.

When the uncorrected violations incurred by an establishment total more than
enough points to cause it to fail inspection, but permit the restaurant to remain open with
a scheduled Compliance Inspection (with a classification of an “Action F”), the
Department should assess whether it should provide the public with immediate notice of
the fact that the restaurant has failed an inspection due to uncorrected public health
hazards. In such cases, the DOHMH should consider affixing a notice of violation in a
visible location at the restaurant so that potential customers can decide whether they
wish to make a food purchase under those circumstances. DOI recognizes that under
the current system, the cumulative effect of a number of relatively minor violations may
result in an establishment failing inspection. Accordingly, DOI recommends that a notice
of violation be posted only in those cases involving serious violations, but where the
restaurant is allowed to remain open. The notice could be removed as soon as the
violations are cured. Further, this should also reduce the likelihood that restaurants will
allow uncured violations to persist for prolonged periods of time.

The use of the DOHMH website to post violations and inspection results is both
comprehensive and useful; however, the DOHMH only posts the results of “full”’
inspections on its website. Results of inspections conducted in response to complaints -
such as the February 22 inspection at the KFC-Taco Bell - do not appear on the website.
DOI recommends that the restaurant inspection data on the DOHMH website be
expanded to include complaint inspections that result in “Action F” failures.

Finally, DOI recommends that the DOHMH consider reviewing the system that
inspectors must use to tally and quantify violations observed during inspections with an
eye toward clarifying and simplifying the system where appropriate. Currently, the
system calls for the inspector to identify a base point value and condition level for the
observed violations and then add points to that initial number to reflect the severity of the
violation. In addition, the results are then classified into a variety of Action letters, such
as an “Action U” or an “Action G” that have serious implications to the restaurant, but
have no obvious meaning, unless someone has seriously studied the DOHMH’s system
and scoring guide. In fact, DOI's investigation revealed that some of DOHMH’s own
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employees — employees who are supervising inspections -- do not fully understand the
current system and struggled with its application in the case of the KFC-Taco Bell
inspection. Given this finding, DOI recommends that the DOHMH provide re-training to
its staff on the use and application of this system.

EXHIBITS:

1. Page 16 of DOHMH's Inspection Scoring System for Food Service
Establishments.

2. Page from Inspection Scoring Worksheet insert of DOHMH’s Inspection
Scoring System for Food Service Establishments.

3. February 22, 2007 Inspection Report and Notice of Violation prepared by
Thomas following her inspection of the KFC-Taco Bell at 331 Sixth Avenue,
Greenwich Village.

4, List of DOHMH Action Code definitions, and record of “Action U” status of
Thomas's inspection of February 22, 2007.

5. Carol Feracho’s notes.

6. February 7, 2007 e-mail from John Johnston to Marina Politis.

7. February 7, 2007 e-mail from Marina Politis to Mirian Martinez.

8. February 21, 2007 e-mail from John Johnston to Marina Politis.

9. Marina Politis’ notes.
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